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for the District of Columbia 


October Term, 1936 


No. 6696 

Heller Brothers Company 

v. 

Lind et al. 

No. 6697 

A. C. Lawrence Leather Co. 

v. 

Madden et al. 

No. 6698 

Brown Shoe Co., Inc. 
v. 

Madden et al. 

No. 6699 
Beaver Mills 

v. 

Madden et al. 

No. 6700 

J. C. Pilgrim et al. 
v . 

Madden et al. 

No. 6705 

Cabot Manuf acturing Company 

v . 

Madden et al. 


(i) 
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No. 6712 

Bethlehem Shipbuilding Corporation, Ltd. 

v . 

Madden et al. 


ON APPEAL FROM DECREES OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT 

Thesfe are appeals from decrees entered by Judge 
Adkins in the United States District Court for the 
District of Columbia, denying temporary injunc¬ 
tions and dismissing the bills of complaint in suits 
to restrain the National Labor Relations Board 
and its officers from conducting elections for the 
choice 1 of employee representatives (Nos. 6699, 
6700), hearings on complaints of unfair labor prac¬ 
tices (Nos. 6696, 6697, 6698, 6712), and hearings on 
petitions for elections (Nos. 6705, 6712), pursuant 
to the National Labor Relations Act. 1 

i 

1. The National Labor Relations Act 

The National Labor Relations Act provides ad¬ 
ministrative and court procedure for the preven¬ 
tion of certain “ unfair labor practices affecting 
commerce 7 ’ (Sec. 10). The term “affecting com¬ 
merce 77 is defined to mean “in commerce, or bur- 

1 Public, No. 198, 49 Stat. 449, 29 U. S. C., Sec. 151 et seq., 
approved July 5, 1935. The text of the Act is attached 
hereto as Appendix A. 
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dening or obstructing commerce or the free flow of 
commerce, or having led or tending to le4d to a 
labor dispute burdening or obstructing commerce 
or the free flow of commerce” (Sec. 2 (7)). The 
term 4 ‘commerce” is defined to mean “trade, traf¬ 
fic, commerce, transportation, or communication 
among the several states' 7 (Sec. 2 (6)). 

The unfair labor practices, five in number, are 
specifically enumerated by Congress in Section 8 of 
the Act. Briefly, they are designed to protject the 
existing right of employees to organize and bargain 
collectively through representatives of theiir own 
choosing, and by this means to protect commerce 
from the burdens and obstructions of industrial 
warfare. 

The administrative and court procedure, set 
forth in Section 10, follows the familiar provisions 
of the Federal Trade Commission Act for the pre¬ 
vention of unfair methods of competition fo com¬ 
merce. 

Since collective bargaining is carried on through 
representatives of employees, Section 9 affords a 
means of determining representatives which em¬ 
ployees may utilize. Section 9 (a) provides that 
representatives selected by the majority of em¬ 
ployees in a unit appropriate for purposes of col¬ 
lective bargaining shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the 
purposes of collective bargaining. Section 9 (b) 
authorizes the Board to decide according to a pre¬ 
scribed standard, whether the appropriate unit 
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shall be the employer unit, craft unit, plant unit, 
or subdivision thereof. Whenever a question “ af¬ 
fecting commerce” arises concerning the repre¬ 
sentation of employees, the Board may investigate 
such controversy and certify to the parties the 
name or names of the representatives that have 
been designated. In any such investigation the 
Board must provide for an appropriate hearing 
upon due notice, either in conjunction with a pro¬ 
ceeding under Section 10 or otherwise, and may 
take a secret ballot of employees, or utilize any 
other suitable method to ascertain such representa¬ 
tives (Sec. 9 (c)). This machinery concerns the 
employees alone, and any order based thereon 
merely certifies as to the fact of the employees’ 
choice of representatives. If a cease and desist 
order should be made under Section 10, based in 
whole or in part on certification of the fact as to 
choice of representatives under Section 9 (c), such 
certification and the record of the investigation 
upon which it is based shall be included in the 
transcript of the entire record to be filed with the 
Circuit Court of Appeals under sections 10 
(e) and 10 (f), and the decree of that Court en¬ 
forcing, modifying, or setting aside such order 
shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript 
(Sec. 9 (d)). 

The Board’s Buies and Regulations (No. 6696, 
R. 60-75), made and published pursuant to Sec¬ 
tion 6 of the Act, follow the statutory procedure 



D 


with respect to election and complaint proceedings, 
and safeguard every right of the parties. 

2. Proceedings before the Board in these cases 

The complaint and election proceedings before 
the Board in these cases were instituted ^nd car¬ 
ried on in accordance with the procedure estab¬ 
lished by the Act and the Rules and Regulations, 
described above. 

i 

In Heller Bros. Co. v. Lind, No. 6696; A. C. Law¬ 
rence Leather Co. v. Madden, No. 6697; anfl Brown 
Shoe Co. v. Madden, No. 6698, charges wjere filed 
with the appropriate Regional Directors j alleging 
that the company involved was engaging iii certain 
unfair labor practices, and complaints wej*e issued 
by these officials setting hearings before (trial ex¬ 
aminers to be designated by the Board. 

In the Heller case, the Board’s complaint alleges 
in substance that the company is an Ohio corpora¬ 
tion with its principal office and place of! business 
at Newcomerstown, Ohio, and is engage^, in the 
manufacture, sale, and distribution of various small 
tools; that in the course and conduct of its busi¬ 
ness it causes and has continuously caused a large 
part of the raw materials which it processes to be 
purchased and transported in interstate cbmmerce 
from other States, and causes and has continuously 
caused a large part of the processed articles to be 
sold and transported in interstate commence from 
the Ohio plant to, into, and through other States, 
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all of the aforesaid constituting a continuous flow 
of commerce among the several states. The 
charges of unfair labor practices against the com¬ 
pany are: (1) that by threats, intimidation, and 
other means, it * discouraged and interfered with 
the efforts of its employees to become members of 
a labor organization to be affiliated with the Amer¬ 
ican Federation of Labor; (2) that it urged the 
formation and maintenance of another labor or¬ 
ganization (a company union) and solicited mem¬ 
bership in said organization by circulating appli¬ 
cations among its employees and by promising 
financial aid and assistance, and otherwise domi¬ 
nated and interfered with said organization; that 
by these acts the company engaged in unfair labor 
practices within the meaning of Section 8, subdi¬ 
visions (1) and (2) of the Act (No. 6696, R. 16- 
19). 

In the Lawrence case, the Board’s complaint 
alleges that the company is a Maine corporation 
with its principal office and place of business in 
Massachusetts, and is engaged in the processing 
and tanning of hides. The allegations with respect 
to interstate operations are similar to those in the 
Heller case. The company is charged with dom¬ 
inating and interfering with the administration of 
a labor organization of its employees and with con¬ 
tributing financial and other support to such or¬ 
ganization, thereby engaging in unfair labor prac- 
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tices within the meaning of Section 8, subdivisions 
(1) and (2) of the Act (No. 6697, R. 12-14)|. 

In the Brown Shoe case the Board’s complaint 
alleges that the company is a New York corpora¬ 
tion, with its principal office and place of business 
in St. Louis, Missouri, and is engaged at its plants 
in Vincennes, Indiana, St. Louis, Missouri, Salem, 
Illinois, and other cities and towns in the States of 
Missouri, Illinois, and Tennessee, in the manufac¬ 
ture, sale, and distribution of shoes and $arts of 
shoes; that the company causes substantially all 
of its raw T and semi-finished materials used in the 
aforesaid operations to be purchased and trans¬ 
ported in interstate commerce from and through 
States other than Missouri, Illinois, and Tennes¬ 
see, to its plants in those States, and causes sub¬ 
stantially all of the parts of shoes used in t^ie man¬ 
ufacture of shoes at its Vincennes, Indian^, plant 
to be transported in interstate commerce f[rom its 
plants in the States of Missouri, Illinois, abd Ten¬ 
nessee to its Vincennes plant, and causes substan¬ 
tially all the shoes manufactured by it at Vijacennes 
to be sold and transported to, into, and ihrough 
States other than Indiana and to foreign Rations; 
that all of the aforesaid constituting a continuous 
flow of commerce among the several stages and 
with foreign nations. The unfair labor practices 
alleged are that the company (1) threatened with 
physical violence any members of Boot ai^d Shoe 
Workers Union, Local No. 649, who should, at any 
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time thereafter actively engage in union activity; 

(2) threatened to discharge an employee unless he 
should cease soliciting membership in said Local; 

(3) advised substantially all its employees in the 
Vincennes plant to withdraw from membership in 
the Local and informed said employees there would 
be no collective bargaining agency to represent the 
employees in that plant; (4) initiated the forma¬ 
tion of a labor organization known as the Vin¬ 
cennes Welfare Association of the Brown Shoe 
Company and solicited membership in said asso¬ 
ciation and contributed financial and other support 
to it; (5) refused to promote two employees to 
more remunerative work because of their activity 
in the Local. It is alleged that the foregoing acts 
are unfair labor practices within the meaning of 
Section 8, subdivisions (1), (2), and (3) of the Act 
(No. 6698, R. 33-37). 

Each of the three complaints alleges that the 
unfair labor practices set forth “ occur in com¬ 
merce among the several states, and on the basis of 
experience in the aforesaid plant and others in the 
same and other industries, burden and obstruct 
such commerce and the free flow thereof and have 
led and tend to lead to labor disputes burdening 
and obstructing such commerce and the free flow 
thereof.” 

In Cabot Mfg. Co. v. Madden, No. 6705, a peti¬ 
tion was filed with the Regional Director by the 

i _ _ 

United Textile Workers of America, Local No. 




2225, for the investigation and certification of rep¬ 
resentatives of the company’s employees at Bruns¬ 
wick, Maine. Pursuant thereto, the Regional 
Director noticed a hearing before a trial Examiner 
to be designated by the Board. The ! petition 
alleged that a question affecting commerce had 
arisen among the employees in that the company 
had refused to bargain collectively with Ipocal No. 
2225 as the exclusive representative of these em¬ 
ployees for the reason that it denied said Local 
represented a majority (No. 6705, R. 12-13). 

In Bethlehem Shipbuilding CorpLtd ., v. Mad¬ 
den, No. 6712, the Regional Director had Scheduled 
a joint hearing upon a petition for investigation 
and certification of representatives and a com¬ 
plaint of unfair labor practices. The complaint 
alleged that the company was a Delaware corpora¬ 
tion with its principal office at Bethlehejn, Penn¬ 
sylvania, and a place of business at San Francisco 
Harbor, California, for the repair and servicing of 
vessels; that in the course and conduct of such busi¬ 
ness, the company has continuously caused to be- 
repaired and serviced vessels regularly ahd exclu¬ 
sively engaged in transportation in commerce 
among the several States and with foreigh nations; 
and that the aforesaid operations occijr in the 
course and current of commerce among tljie several 
States and with foreign nations and are an integral 
part of the operations of instrumentalities of such 
commerce. It is further alleged that the company- 
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engaged in unfair labor practices within the mean¬ 
ing of Section 8, subdivisions (1), (2), and (5), 
by dominating and interfering with the adminis¬ 
tration of a labor organization of its employees 
and contributing financial and other support 
thereto, and by refusing to bargain collectively 
with the Industrial Union of Marine and Ship¬ 
building Workers of America, Local No. 7, either 
as the exclusive representative of all of the em¬ 
ployees id the appropriate unit or at all. The com¬ 
plaint further alleges that the unfair labor prac¬ 
tices 4 ‘occur in commerce among the several states 
and with foreign nations and on the basis of expe¬ 
rience in the aforesaid plant and others in the same 
and other industries, burden and obstruct such 
commerce and the free flow thereof, and have led 
and tend to lead to labor disputes burdening such 
commerce and the free flow thereof 7 ’ (No. 6712, 
R. 26-30). The petition for an election in this case 
was filed by the aforesaid labor organization, In¬ 
dustrial Union of Marine and Shipbuilding Work¬ 
ers of America, Local No. 7. It alleges that the 
company is engaged in the repairing, servicing, and 
building of vessels regularly engaged in interstate 
and foreign transportation and commerce, and 
that a question affecting commerce has arisen 
concerning the representation of employees in the 
appropriate bargaining unit (No. 6712, R. 49-50). 

The two remaining cases, Beaver Mills v. Mad¬ 
den, No. 6699, and J. C . Pilgrim et al. v. Madden, 


11 


No. 6700, concern an election directed to pe held by 
the Board among the employees of tbe Beaver 
Mills, a Massachusetts corporation operating a cot¬ 
ton textile mill at Douglasville, Georgia,! known as 
the Lois Mill. The plaintiffs in No. 6700 are em¬ 
ployees of this mill. A petition for investigation 
and certification of representatives wals filed by 
Local No. 1871, United Textile Workers of Amer¬ 
ica (R. 30-31), and pursuant thereto a hearing was 
scheduled by the Regional Director before a Trial 
Examiner (R. 32-3). The Board thereafter issued 
a decision and direction of election under Section 
9 (c) of the Act. The Board found tha" all of the 
cotton from which the Lois Mill produces its cotton 
goods is purchased through a cotton buyer located 
in North Carolina from merchants and other sell¬ 
ers located outside the State of Georgia, and that 

i 

other supplies and articles are likewise received 
from without the State; that more than 90 per cent 
of the product of the mill is shipped to points out¬ 
side the State, the greater part being sent to finish¬ 
ing plants in other States; and that the aforesaid 
constitutes a continuous flow of trade, traffic, and 
commerce among the several States. |The Board 
further found that a state of uneasiness,! bitterness, 
and tension exists among the employees of the Lois 
Mill, and that the situation thus existing tends to 
lead to labor disputes which have the necessary 
effect of burdening and obstructing commerce. 
The Board thereupon directed its Regional Direc- 
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tor to complete the investigation of representatives 
by conducting a secret ballot among the employees 
(No. 6699, R. 33-4, 82-86). 

Due to the pendency of the bills of complaint 
herein, all of the scheduled hearings or elections 
above described have been held in abeyance. 

3. Proceedings in the court below 

The various bills of complaint herein are sub¬ 
stantially similar. They allege the residence and 
incorporation of the companies, the passage of the 
Act and the appointment of the Board, the nature 
of the companies’ operations, the filing of the vari¬ 
ous complaints, petitions, etc., in the Board’s pro¬ 
ceedings, the irreparable damage that is said to 
result from the conduct of these proceedings and 
the further enforcement of the Act, the unconsti¬ 
tutionality of the Act, and the inadequacy of the 
remedy at law. All the bills request temporary 
and permanent injunctions against further pro¬ 
ceedings under or enforcement of the Act by the 
defendants, and in several, declaratory relief is 
prayed. 

Supporting and opposing affidavits were filed in 
most of the cases. The defendants filed in each 
case a motion to dismiss and a verified return. 

Following argument on the various eases at the 
bar of the court below, Judge Adkins entered de¬ 
crees denying the temporary injunction prayed in 
each case and dismissed the bills of complaint. 
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statement 


i 

The Court rendered an extensive opinion in the 
Heller case (No. 6696, R. 75-81), and [a supple¬ 
mentary memorandum in each of the other cases 
referring to that opinion for a complete 
of its views. 

On the constitutional issues raised by jthe plain- 
tiffs-appellants, the Court held that Sections 7 and 
8 (2) of the Act contain substantially 
provisions as those under consideration 
& N. 0 . R. R. v. Brotherhood, 281 U. S 


the same 
in Texas 
548; and 


that while the Act contained other add further 
provisions, Section 15 provided that if any pro¬ 
vision be held invalid the remainder of tjhe statute 
should not be affected thereby. Consequently the 
Court held that the Act was not wholly unconsti¬ 
tutional, as contended by appellants; tha t the rem¬ 
edial provisions are valid; and that it wals unneces¬ 
sary to pass on the validity of the remainder of 
the statute (R. 77-8). 

Judge Adkins further held, upon examination of 
the elements of irreparable damage relied upon by 
the appellants, that proper cases for equitable in¬ 
tervention had not been established. Tpe opinion 
emphasizes that obedience to a subpoena can be 
enforced only by a District Court of the United 
States, upon application by the Board; that the 
Act does not give the Board or its investigators 
authority to enter any place of business dr examine 
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books and records without the owner’s acquies¬ 
cence, otherwise than by order of the District 
Court on application of the Board to enforce a sub¬ 
poena, as provided above; and that a refusal to 
obey a subpoena is not punishable under Section 12 
of the Act. Judge Adkins found it unnecessary 
further to construe Section 12, since the plaintiff 
did not allege that it wishes or intends to violate 
this Section or that any one is threatening to en¬ 
force it; and since the defendants have no author¬ 
ity to enforce that Section and the law officers of 
the Government were not made parties (B. 78-79). 

With respect to the allegations of damage in 
connection with the expense of hearings before the 
Board, disruption of amicable relations with em¬ 
ployees, and unfavorable publicity, Judge Adkins 
ruled that these matters do not justify an injunc¬ 
tion, under the decided cases. The opinion points 
out that no saving, and perhaps even an increased 
expense, would be incurred by transferring the 
trial in the first instance from the Board to the 
District Court; and that it was not clear that 
friendly relations between the plaintiff and its em¬ 
ployees would suffer less by reason of the hearing 
in Court than by hearing before the Board. The 
court went on to hold that the remedies provided 
by the statute were complete and adequate, that 
under the decided cases an equity court may not 
at the threshold of the inquiry enjoin the admin¬ 
istrative tribunal from proceeding to a decision, 


15 


and that the employer has the right to raise before 

i 

the Circuit Court of Appeals all of the questions 
sought to be raised in the present bill (R. 79-80). 

Upon the pleadings, affidavits and exhibits filed, 
Judge Adkins made particular findings of fact and 
conclusions of law in each of the cases at bar. For 
example, in the Heller case, No. 6696, the court 
found that the plaintiff was an Ohio corporation 
engaged in the manufacturing and selling of hard¬ 
ware implements; that the defendant Lind, as Re¬ 
gional Director for the Board, had issued a com¬ 
plaint under the Act and a notice of heajring; that 
a subpoena was issued by the Board to j the agent 
in charge of plaintiff’s business in Oh jo to pro¬ 
duce at the hearing certain books ana records 
which would show the facts “from which it could 
be determined whether plaintiff was engaged in 
interstate commerce or whether its business came 
within the expression ‘affecting commence’ as de¬ 
fined in Section 2 of the Act” (R. 86) ; that the 
plaintiff answered the complaint, denied the com¬ 
mission of the alleged unfair labor practices, and 
alleged that the Act was unconstitutional Among 
others, the court made the following additional 
finding’s: 


5. The plaintiff does not allege 


in its Bill 


of Complaint that it wishes or intends to 


violate Section 12 of the National 


Labor Re¬ 


lations Act or that any one is threatening to 


enforce that Section against 


plaintiff 
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7. If the plaintiff appears and defends 
said complaint, it will incur expense and be 
put to inconvenience in connection with the 
proceedings of the Board, the exact amount 
or nature of which is not ascertainable, and 
it is not apparent that such expense and in¬ 
convenience would be greater than the ex¬ 
pense and inconvenience of this suit. 

8. The conduct of the hearing scheduled 
by the National Labor Relations Board 
under the terms of the National Labor Re¬ 
lations Act will not cause and has not 
threatened to cause plaintiff any great or 
irreparable damage cognizable in equity by 
reason of any matter set forth in the Bill of 
Complaint. 

9. Additional findings of fact set forth in 
the memorandum of the Court rendered on 
April 2, 1936, are incorporated herein and 
made a part hereof (R. 86). 

Judge Adkins concluded as a matter of law that 
the Act by its terms afforded an adequate remedy; 
that orders of the Board are not self-executing and 
are not enforceable until reviewable by the Circuit 
Court of Appeals; that the plaintiff may raise all 
the questions sought to be raised before that Court 
in the event the Board seeks to enforce its order 
against the plaintiff or plaintiff seeks to review the 
Board’s order; that refusal to obey a subpoena of 
the Board is not punishable under Section 12 and 
that such subpoena can be enforced only in the 
United States District Courts under Section 11 (2) 
of the Act; that the plaintiff will not suffer great 
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or irreparable damage or injury cognizable in 
equity by reason of any matter set forthj in the 
bill; and that the Act is not wholly unconstitutional 
(R. 86-7). 

Findings of fact and conclusions of law| in sub¬ 
stantially the same terms were made in each of the 
other complaint cases at bar. No. 6697, jR. 119- 
122; No. 6698, R. 130-132; No. 6712, R. 76+79. 

In the cases brought to restrain election hearings 
or ballots under Section 9 (c) of the Act, the 
Court ? s findings of fact and conclusions of law fol¬ 
low a similar pattern. In each case the Court was 
“ unable to find that plaintiff will suffer aijiy great 
or irreparable damage cognizable in equity merely 
bv reason of the action of the defendants akid their 
agents” in conducting the scheduled election hear¬ 
ings, or in conducting the scheduled flections 
among the employees, or merely by reason of the 
certification by defendants of the results of such 
elections to the parties in interest (No. 6699, R. 
133-134; No. 6700, R. 133-134; No. 6705, R. 55-56; 
No. 6712, R. 76-77). Additional finding^ of fact 
set forth in the memorandum in the Helled Broth¬ 
ers case were incorporated and made a pa^t of the 
findings in each of the election cases. j 

In Pilgrim et cd. v. Madden et ah, No. j)700, the 
Court also found as a fact: | . 

4. The present contractual arrangements 
between the plaintiffs and their ejnployer, 
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Beaver Mills, will not be changed or affected 
in any manner by reason of the holding of 
the election as directed by the defendants or 
the certification of the results of the election 
(E. 134). 

The Court further made conclusions of law in 
each of' these election cases that the Act by its 
terms affords an adequate remedy; that the plain¬ 
tiffs will not suffer any great or irreparable dam¬ 
age or injury cognizable in equity by reason of 
any matters alleged in the bills; that “jurisdiction 
to review final orders of the National Labor Rela¬ 
tions Board and to determine the constitutional 
and jurisdictional questions is vested exclusively 
in the Circuit Court of Appeals after application 
of the National Labor Relations Act by the Na¬ 
tional Labor Relations Board, and after full de¬ 
velopment of the facts in accordance with the 
terms of the National Labor Relations Act” (No. 
6699, R. 134; No. 6700, R. 134; No. 6705, R. 57; 
No. 6712, R. 77) ; that “in this proceeding under 
Section 9 (c) of the National Labor Relations Act, 
the Board can enter no final order directed to 
plaintiff” (No. 6699, R. 134; No. 6700, R. 134-5; 
No. 6705, R. 57; No. 6712, R. 77); that the Act is 
not wholly unconstitutional; and that additional 
conclusions of law set forth in the Court’s memo¬ 
randum in the Heller Brothers case be incorporated. 

4. Earlier proceedings in this Court 

On June 15, 1936, this Court granted motions 
for temporary injunctions as prayed by these ap- 
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pellants, “pending final hearing and determina¬ 
tion of the appeals.” 

The cases are now before the Court on final 
hearing. 

INTRODUCTION 

At the outset we wish to emphasize certain 
salient features of the National Labor Relations 
Act and the applicable principles of constitutional 
law and equity jurisdiction, which are discussed 
in greater detail in the body of the brief, j 

Appellants’ brief strives throughout toj create 
the impression that the National Labor Relations 
Act, both in its remedial and substantiv^ provi¬ 
sions, proceeds on novel, alien, and dangeroiis prin¬ 
ciples. Nothing could be further from the facts. 
In its procedural machinery the Act follows the 
familiar provisions of the Federal Trade Commis¬ 
sion Act, a procedural pattern which has become 
part of our fundamental law, repeatedly approved 
as an appropriate and constitutional device for the 
administration of federal law. In its substantive 
provisions the Act is equally firmly imbedded in 
American tradition and precedent. 

1. The protection of employees in their| self or¬ 
ganization and free choice of representatives for 
collective bargaining has been the policy of pie Fed¬ 
eral Government in all employment relations sub¬ 
ject to its control. This policy found expression 
not only in the railway labor legislation devel¬ 
oped over a period of fifty years (Texas & New 
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Orleans Railroad v. Brotherhood, 281 U. S. 548 ? 
Virginian Railway Co, v. System Federation No, 
40, 84 F. (2d) 641 (C. C. A. 4th)), but also in 
the principles and decisions of the War Labor 
Board, 2 the Bankruptcy Act amendments of 1933 
and 1934, 3 the public policy of the United States 
established by Congress in the Norris-LaGuardia 
Act of 1932 4 and the platforms of both major 
political parties on repeated occasions. 

2 “The right of the workers of this company freely to or¬ 
ganize in trade unions, or to join the same, and to bargain 
collectively, is affirmed, and discharges for legitimate union 
activities, interrogation of workers by officials as to their 
union affiliations, espionage by agents or representatives of 
the company, visits by officials of the company to the neigh¬ 
borhood of the meeting place of the organization for the pur¬ 
pose of observing the men who belong to such unions, to their 
detriment as employees of the company, and like actions, the 
intent of which is to discourage and prevent men from exer¬ 
cising this right of organization, must be deemed an inter¬ 
ference with their rights as laid down in the principles of the 
board.” (Decisions of the War Labor Board', TJ. S, Bureau 
of Labor Statistics, Bull. #287 (1921), New York Consoli¬ 
dated Railroad Case, p. 264.) 

3 “No judge or trustee acting under this Act shall deny or 
in any way question the right of employees on the property 
under his jurisdiction to join the labor organization of their 
choice, ahd it shall be unlawful for any judge, trustee, or re¬ 
ceiver to interfere in any way with the organizations of em¬ 
ployees * * *” (47 Stat. 1481, sec. 77 (p); 48 Stat. 922,11 
U. S. C., sec. 207 (1)). 

4 “* * * Whereas under prevailing economic conditions, 

developed with the aid of governmental authority for owners 
of property to organize in the corporate and other forms of 
ownership association, the individual unorganized worker is 
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Summarizing these developments, a noted re¬ 
search organization, The Twentieth Century Fund, 
recently found: 

In this study of the role of the Government 
in labor relations, collective bargaining be¬ 
tween employers and their employees stands 
out as of predominant importance. | From 
a difficult birth in the days when thb band¬ 
ing together of employees to make demands 
on their employers was looked upop as an 
unlawful conspiracy in restraint o| trade, 
the practice has grown to its present ^tature. 
In recent years, under the Cooli^ge and 
Hoover administrations and under tljie pres¬ 
ent administration, the policy of the United 
States to protect and foster the right of em¬ 
ployees to organize and to choose their own 
representatives for collective bargaining 
without interference, restraint, or coercion 
has been declared and reiterated by Con¬ 
gress. (Labor and the Government (1935), 
p. 363.) ! 


commonly helpless to exercise actual liberty of contract and 
to protect his freedom of labor, and thereby to obtain ac¬ 
ceptable terms and conditions of employment, wherefore, 
though he should be free to decline to associate with his 
fellows, it is necessary that he have full freedom of asso¬ 
ciation, self-organization, and designation of representatives 
of his own choosing, to negotiate the terms and conditions 
of his employment, and that he shall be free from ihe inter¬ 
ference, restraint, or coercion of employers of laboO, or their 
agents in the designation of such representatives or in self¬ 
organization or in other concerted activities for thh purpose 
of collective bargaining or other mutual aid or protection 
* * *” (47 Stat. 70, 29 U. S. C. Sec. 102). 
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These principles have received controlling judi¬ 
cial sanction. In American Steel Foundries v. Tri- 
City Central Trades Council, 257 U. S. 184, 209, 
Chief Justice Taft said of labor organizations 
among employees: 

They were organized out of the necessi¬ 
ties of the situation. A single employee was 
helpless in dealing with an employer. He 
was dependent ordinarily on his daily wage 
for the maintenance of himself and his fam¬ 
ily. If the employer refused to pay him the 
wages he thought fair, he was nevertheless 
unable to leave the employ and to resist ar¬ 
bitrary and unfair treatment. Union was 
essential to give laborers opportunity to deal 
on equality with their employer. They 
united to exert influence upon him and to 
leave him in a body in order by this incon¬ 
venience to induce him to make better terms 
With them. They were withholding their 
labor of economic value to make him pay 
what they thought it was worth. The right 
to combine for such a lawful purpose has in 
many years not been denied by any court. 

See also Coronado Coal Co. v. United Mine 
Workers, 259 U. S. 344, 385-6; Pennsylvania R. R. 
Co. v. Railroad Labor Board, 261 U. S. 72, 82. 

The liberty of employees to exercise this right to 
self-organization and choice of representatives for 
collective bargaining has been recognized as a right 
of property ( Texas & New Orleans Railroad v. 
Brotherhood, 281 U. S. 548, 571), and statutory 


23 


i 

protection thereof in the Railway Labor jAct of 
1926 upheld as against objections under the com¬ 
merce clause and the First and Fifth Amend¬ 
ments. Id. Chief Justice Hughes, speakink for a 
unanimous Court, declared in the Texas & New 
Orleans case, decided only six years ago: 

It has long been recognized that Employ¬ 
ees are entitled to organize for the purpose 
of securing the redress of grievances and to 
promote agreements with employers relat¬ 
ing to rates of pay and conditions of work. 
American Steel Foundries v. Tri-City Cen¬ 
tral Trades Council , 257 U. S. 184, 209. 
Congress was not required to ignore this 
right of the employees but could safeguard 
it and seek to make their appropriate collec¬ 
tive action an instrument of peace rather 
than of strife. Such collective actioiji would 
be a mockery if representation were made 
futile by interferences with freedom of 
choice. Thus the prohibition by Congress 
of interference with the selection of repre¬ 
sentatives for the purpose of negotiation 
and conference between employers ^nd em : 
ployees, instead of being an invasioij of the 
constitutional right of either, was b^sed on 
the recognition of the rights of both 
(p. 570). | 

The Railway Labor Act, as amended iji 1934, 
setting forth in greater detail the rihht of 
employees to organize and bargain collectively 
through representatives of their own choosing, in 
provisions almost identical with those in ihe Ha- 
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tional Labor Relations Act, was recently sustained 
in a sweeping opinion by Senior Circuit Judge 
Parker in Virginian Ey. Co. v. System Federation 
No. 40, 84 F. (2d) 641 (C. C. A. 4th), petition for 
certiorari pending in the Supreme Court. This 
opinion also upholds a provision requiring the car¬ 
riers to bargain collectively with the representa¬ 
tives designated by the majority of any craft or 
class of employees as representative of all. In¬ 
deed, this principle of majority rule in collective 
bargaining, which appellants denounce as a 4 Tabor 

i 

union doctrine” of recent origin (Br. pp. 29, 36), 
was in fact introduced during the World War by 
the National War Labor Board, under the Co¬ 
chairmanship of William Howard Taft, former 
President and later Chief Justice of the Supreme 
Court. 

2. These principles have been held fully ap¬ 
plicable in cases arising under the National Labor 
Relations Act to date, dealing with the question of 

i _ 

the scope and application of the Act. The Sec¬ 
ond Circuit, in a proceeding under Section 10, 
granted the Board's petition for the enforcement 
of a cease and desist order and upheld the Act as 
a valid regulation under the commerce clause, as 
applied to businesses engaged in commerce or at a 
“throat” in the current of commerce. National 
Labor Eolations Board v. Associated Press, July 
13, 1936, petition for certiorari pending in the 
Supreme Court. The Court enforced the Board’s 
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order requiring the reinstatement with b&ck pay 
of an employee discharged because of his organi¬ 
zational activities. 

The Fifth Circuit, in an injunction suit challeng¬ 
ing the validity of the Act on various grounds, 
likewise held that “we must treat the Act a^ having 
a field for constitutional application, and th0 Board 
as a body having a constitutional function.” 


Bradley Lumber Co. v. National Labor Relations 
Board, 81 F. (2d) 97, 99, petition for certiorari 
pending in the Supreme Court. 

The great majority of District Courts h^ve like¬ 
wise sustained the validity of the Act in its | general 


application, either in proceedings to enforce sub¬ 
poenas ( National Labor Relations Board |v. New 
England Transportation Co., 14 F. Supp. p97 (D. 
Mass.)), or in suits to restrain the conduct Of hear¬ 
ings and other proceedings under the Ajt. See 
cases cited, infra, pp. 118-9. 

In three other cases the Fifth, Sixth, andj Second 
Circuits, respectively, in appropriate proceedings 
under the statutory procedure initiated by the 
Board, have declared the Act inapplicable! to pro¬ 


duction employees under the circumstances dis¬ 
closed at full hearings before the Board. National 
Labor Relations Board v. Jones & Laughton Steel 
Corp., June 15,1936 (C. C. A. 5th) ; same y. Frue- 
Jiauf Trailer Co., June 30, 1936 (C. C. A. 6th); 
same v. Friedman-Harry Marks Clothing Co., July 
13, 1936 (C. C. A. 2d). Two of these Circuits, the 

95049—36-3 
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Second and Fifth, it will be noted, have sustained 
the validity of the Act in its general scope. 

3. The appellants do not proceed according to 
the machinery established by Congress in the Act. 
Before the Board has made any final order requir¬ 
ing them to do or refrain from doing anything, 
they invoke the jurisdiction of a court of equity, to 
set aside that procedure and enjoin further action 
by the Board and its officers thereunder. The pre¬ 
cise theory of the appellants 7 case is none too clear. 
At one point, they assert that the Act is invalid in 
toto (Br. pp. 27, 102). But in view of the over¬ 
whelming body of national policy, statute and de¬ 
cision outlined above, this attack upon the basic 
policy and validity of the Act in its general scope 
is futile indeed. Appellants are therefore left with 
their further contention that the Act cannot be 
applied to them, and that the Board has no juris¬ 
diction over them, because, they allege, they are 
engaged in intrastate commerce and their labor 
relations do not directly affect interstate commerce 
(Br. p. 27). But once it is established that the Act 
is valid in its general scope, as applied to some situ¬ 
ations, then it follows without question that its pro¬ 
cedure must be pursued in determining its possible 
application in any other specific situation, as in¬ 
deed counsel for appellant Heller Brothers ad¬ 
mitted at the bar of the court below. 

Appellants 7 brief assumes it is an established 
fact in these cases that appellants are not engaged 
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in interstate commerce. The question of |the na¬ 
ture of appellants’ business, and the present and 
potential effect of unfair labor practices oil inter¬ 
state commerce, were disputed in the pleadings and 
affidavits. Each of these appellants is in fact sub¬ 
stantially engaged in interstate commerce with re¬ 
spect to the receipt and shipments of materials and 
goods in the channels of such commerce, or engaged 
in operations intimately related to the instrumen¬ 
talities of such commerce. On principle and deci¬ 
sion, the facts in this regard must be left jfor de¬ 
velopment at the administrative hearing and sub¬ 
sequently reviewed by this Court under the statute, 
and not determined by the substitution of a hear¬ 
ing in the court below in a manner contrary to the 
statute. 

A contention that a statute is unconstitutional in 


part or whole, or inapplicable in a particular situa¬ 
tion, is not in itself a basis for equity jurisdiction, 
unless the plaintiff is threatened with irre]parable 
injury for which there is no adequate renhedy at 
law. Here, the statute imposes no tax, enaction, 
penalty, or other irreparable injury such ad equity 
has traditionally protected against. No o^der or 
subpoena of the Board is self-enforcing. Before 
any action is required of any employer, eviry op¬ 
portunity is afforded for the review and Redress 
of any matter of law or fact arising in an[f com- 

i 

plaint or election proceeding thereunder. As this 
Court has repeatedly held, following controlling de- 
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eisions of the Supreme Court, statutory machinery 
such as that at bar affords a plain, adequate, and 
complete remedy, and is a bar to relief by 
injunction. 

Every Circuit Court of Appeals decision thus far 
rendered supports the Board’s position that 
the decisions below, denying injunctive relief, 
be affirmed. In the Second and Fifth Circuits, in¬ 
junctions to restrain the conduct of election and 
complaint proceedings under the Act were denied 
upon final hearing and the bills of complaints dis¬ 
missed. Bradley Lumber Co. v. Natio7ial Labor 
Relatio7is Board, 84 F. (2d) 97 (C. C. A. 5th), 
petition for certiorari pending in the Supreme 
Court; E. I. DuPont de Nemours Co. v. Boland, and 
two other cases, decided July 13, 1936 (C. C. A. 
2d). The Sixth and Ninth Circuits have in effect 
so decided by denying, after full agreement, tem¬ 
porary injunctions pending appeal from the denial 
of injunctive relief in the District Court. Bemis 
Bros. Bag Co. v. Feidelson, decided February 6, 
1936 (C. C. A. 6th); Carlisle Lumber Co. v. Hope, 
•83 F. (2d) 92 (C. C. A. 9th). In each of these cases 
it was contended that the Act was either invalid in 
toto or unconstitutional as applied to the plaintiff, 
and that the remedies established thereunder were 
inadequate or incomplete. The Eighth Circuit in 
Stout v. Pratt, August 5, 1936, recently affirmed 
the issuance of a temporary injunction by the Dis¬ 
trict Court on the sole ground that the question was 
one of discretion and that the exercise of such 
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discretion by the District Court would not |be dis¬ 
turbed on appeal. This case also would bphold 
affirmance of the decrees below, since in eaclj of the 
cases at bar the court below specifically fouiid that 
no irreparable injury cognizable in equityj would 
result from the Board's proceedings sougljt to be 
enjoined. Among the District Courts through¬ 
out the country, injunctions have been denidd in an 
overwhelming majority of cases; 46 out off 64, to 
be exact, up to the present date. 

It is thus the considered judgment of the peveral 
United States Circuit Courts of Appeals t'aat the 
question of the enforceability of any particular 
cease and desist order of the Board, made after 
hearing before and findings by the Board, is one 
thing, and that the question of the right to prevent 
a hearing by an injunction and to destroy the well- 
devised statutory procedure for determining the 
rights or obligations of parties in Board proceed¬ 
ings is quite another thing. The cases at bar are 
of the latter class. This difference is made crystal 
clear by the fact that in every one of the prcuit 
Court of Appeals cases denying injunctiv^ relief 
the plaintiffs all claimed, exactly as here, 
were engaged in manufacturing; and by the fur¬ 
ther fact that the two decisions passing finally on 
the issue of equity jurisdiction, in the Bradley and 
Du Pont cases, were rendered subsequent to the 
opinion of the Supreme Court in the Cart hr Coal 
case. 
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The status of eases in the Second Circuit exem¬ 
plifies in detail the appropriate method of pro¬ 
cedure in matters concerning the National Labor 
Relations Act. In a case arising under the statu¬ 
tory procedure, upon the Board’s record, the Court 
considered objections that the Act was invalid 
under the commerce clause and the First and Fifth 
Amendments, and sustained the validity of the Act 
in its general scope and as applied to the press 
association there involved. National Labor Rela¬ 
tions Board v. The Associated Press, July 13,1936. 
Previously, the effort of the same employer to raise 
the same issues by way of injunction in the District 
Court to restrain the conduct of the Board hearing 
which was the basis of the foregoing proceeding 
under the Act was repudiated by Judge Bondy in 
The Associated Press v. Herrick, 13 F. Supp. 897 
(S. D. N. Y.). On July 13,1936, at the same time 
as the decision in the Associated Press case, the 
Circuit Court of Appeals dismissed the Board’s 
petitions for enforcement against a respondent 
manufacturer on the ground that the Act was in¬ 
applicable under the circumstances disclosed in the 
record. National Labor Relations Board v. Fried- 
man-Harry Marks Clothing Co. On the same day, 
however, the Court in three cases denied injunctive 
relief against Board hearings sought by employers 
on the contention, among others, that they were 
manufacturers engaged in intrastate commerce 
and beyond the jurisdiction of Congress and the 
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Board. E. I. DuPont de Nemours Co. v. 1\tola7id; 
Precision Castings Co. v. Boland; Alexander 
Smith Ac Sons Carpet Co. v. Herrick. The ^Board’s 
authority to proceed with hearings has since 
been reaffirmed on the basis of the foregoing. 
Remington-Band, Inc., v. Boland, September 11, 
1936 (W. D. X. Y., Knight, J.). The circum¬ 
stances as alleged in the Board's complaint dis¬ 
closed a number of plants in several stated and an 
existing labor dispute which was actually inter¬ 
fering with the free flow of interstate coitnmerce. 
The Board was proceeding in that case in ilie Sec¬ 
ond Circuit in order that, if the allegations as to 
jurisdiction and the merits were sustainecj. by the 
evidence, the Circuit Court might determine in the 
appropriate way the applicability of the Act in 
such a situation, not covered by the earlier deci¬ 
sion in that Circuit in the Friedman-Marks case. 

The situation in the respective Circuit Courts 
of Appeals justifies the invocation of the rule that 
where other Circuits have decided the questions 
now presented in considered opinions, this Court 
will not depart from the rulings so made pending 
a contrary decision by the Supreme Cour^; of the 
United States. These are particularly appropri¬ 
ate cases for the application of this rule, (because 
of the central position held by this Court, jlf there 
is any merit in appellants’ contention that equity 
has jurisdiction to restrain Board proceedings at 
the threshold, then these suits could be entertained 
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and effective relief obtained in the federal courts 
throughout the districts in which the Board’s 
regional officers are located. See Bradley Lum¬ 
ber Co. v. National Labor Relations Board, 84 
F. (2d) 97, 99 (C. C. A. 5th). But four Circuit 
Courts, and the great majority of District Courts, 
have rejected appellants’ theory and denied in¬ 
junctive relief. A majority of the cases at bar 
arise in areas wherein federal courts have denied 
injunctive relief in similar situations under the Act. 
Should this Court reverse the decrees below, it 
would nbt simply be applying a different rule in 
the District of Columbia, but would in practical 
effect be over-ruling the decisions of these several 
Circuit Courts. The result would be that, not¬ 
withstanding the overwhelming body of decisions 
throughout the country against such injunctive 
relief, any party in any of these Circuits could 
obtain such relief here. 

4. Appellants attack the adequacy of the statu¬ 
tory procedure principally on the grounds that the 
penalties imposed are severe and that irreparable 
injury will result pending the issuance of final 
orders by the Board. Neither ground has the 
slightest foundation. 

It is doubtful if Congress ever passed a stat¬ 
ute vesting quasi-judicial or administrative func¬ 
tions in any body accompanied by less power 
than is vested in the National Labor Relations 
Board. There is no coercion in any provision 
of the statute. Coercion is prevented. The 
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Board has no power of prosecution or of imposi¬ 
tion of any terms or conditions of employment 
whatsoever. Only the Circuit Court of Appeals 
can make enforceable orders under the ^ct, and 
then the only penalty is for contempt of that Court. 
There are no penalties of any kind except a pen¬ 
alty for actual interference with or obstruction of 
the persons of the Board or its agents (Sec. 12), 
and for this only those charged with the enforce¬ 
ment of the criminal laws of the United States 
may prosecute. It would indeed be unreasonable 
if officials could not be protected from assault or 
disturbances in their work. The court bdlow ex¬ 
pressly held that appellants have engaged in no 
conduct contrary to this provision and aije in no 
danger of prosecution on this score by the jDepart- 
ment of Justice, none of whose officials is made a 
party defendant here. 

As for the injury alleged to result prioy to the 
issuance of final orders by the Board, herje again 
the trial court made specific findings adverse to 
appellants’ contentions. Similar contentions were 
made and rejected in numerous cases wherd unsuc¬ 
cessful efforts were made to set aside a statutory 
procedure like that at bar, and precisely the same 
objections were rejected in the four Circuit! Courts 
of Appeals decisions cited above, decided under 
this very Act. The reasons for this are obffious. 

Certain allegations concerning the investigatory 
functions of the Board are based on erroneous con- 
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structions of the law. Other allegations, such as 
that appellants’ business will be impaired and in 
some instances compelled to shut down completely, 
are so vague and conjectural that they fall short of 
the standards of candor and precision set up by the 
cases. Still other allegations concern damage 
which will doubtless occur to some degree, such as 
the expense of defending proceedings before the 
Board. But such injury is a concomitant of any 
judicial trial. The same or greater injury would 
result from transferring the trial of the same issues 
to the District Court. The injury is therefore not 
such as equity can or will relieve. 

Suppose this Court should reverse the decree 
below. What would happen ? The suits would be 
reinstated and a preliminary injunction would be 
granted or not granted as this Court should decide. 
If not granted the Board could proceed, and should 
any order be made under the Act it would be re- 
viewable by this Court. Should this Court remand 
with instructions to grant the preliminary injunc¬ 
tion, the causes would go to final hearing in the 
District Court, and testimony would be taken on 
all the questions involved in Board hearings. 
The cases would then come here again for final 
determination by this Court. Thus the injunctions 
would be utterly futile and serve no purpose sought 
by appellants. On the other hand, if the statutoiy 
procedure is not destroyed, hearings may be had 
.by the Board, if it decides to proceed. That may 
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be the end of the matter. Jurisdiction | mav be 

«/ 

denied by the Board or the facts as to unfair labor 
•/ 

practices may be resolved favorably to appellants. 
Possibly the Board will not proceed to hearings at 
all. If an order should be made affecting appel¬ 
lants, it becomes immediately reviewable ^iere. 

In sum: The Act exists; it is a part of the laws of 
the United States. There must be a hearing either 
in the District Court or before the Board, whether 
the statute is constitutional or unconstitutional, 
and whether it may or may not be validly applied 
to appellants. If the hearings are held by the Dis¬ 
trict Court, the result is reviewable here. If they 
are held before the Board, the result is reviewable 
here before any obligation on appellants is fixed. 
The statute sets up, under approved precedents, a 
special tribunal to hold the hearing and ^nake the 
findings of facts. As this procedure for determi¬ 
nation of contested facts and rights entails only 
that which must be entailed should the court below 
conduct the hearing under its general equity 
powers, it is indeed difficult to see any merit what¬ 
ever in appellants’ position. 

To conclude this preliminary statement: What¬ 
ever may be said as to the final outcome ojf the Na¬ 
tional Labor Relations Act when it is parsed upon 
by the Supreme Court, and the scope of its appli- 

i 

cation under the commerce clause to different state 
of facts, it is clear that the method of determining 
constitutionality and application to any particular 
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state of facts must be that prescribed by the statute 
itself. That this method is plain, adequate, and 
exclusive had been decided before the enactment of 
this statute, in the cases arising under the Fed¬ 
eral Trade Commission Act and comparable Acts. 
Since the passage of the National Labor Relations 
Act, the same result has been reached bv four Cir- 
cuit Courts of Appeals and the overwhelming 
weight of decisions among District Courts in cases 
arising thereunder. 

The scope of the commerce clause must always 
depend upon the facts of each case. The statute 
recognizes this. It applies only where the facts 
bring the case within the Congressional field of leg¬ 
islation. It does not in terms apply to anyone; it 
has no general application; it is like the commerce 
clause itself. The commerce clause directs Con¬ 
gress to regulate commerce. This includes, of 
course, the protection of commerce. What is the 
boundary of this clause? The boundary may be 
fixed only as each attempted regulation is enacted 
under it and situations are sought to be brought 

i _ 

wfithin the regulation. The general validity of the 
National Labor Relations Act under the commerce 
clause is plainly established by the decided cases. 
A method of ascertaining the question of applica¬ 
tion in the individual case must be provided, so 
that persons may know whether in a particular case 
they come within it. One method, established in 
the Sherman Act, is to vest jurisdiction in the Dis¬ 
trict Courts to hear the facts and on the basis of 
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them to determine the issues. Another njiethod is 
that adopted by Congress in this statutq, on the 
model of the Federal Trade Commission (Act. A 
special tribunal is set up to hear evidence a|nd make 
initial findings of fact and decisions, which are 
reviewed by this and other Circuit Courtis of Ap¬ 
peals to determine the constitutional ai|d other 
questions involved before the party aggrieved is 
required to do or refrain from doing anything. 
Appellants in the cases at bar are really attempt¬ 
ing to reverse a long established trend of policy 
and decision by the federal government and the 
courts as to labor relations and the administration 
of federal law, without thereby in fact ^voiding 
any of the injuries claimed to result from (the pro¬ 
cedure as laid down by Congress in the Acjt. The 
Court below rejected this effort, and wd submit 
that its decrees should be affirmed. 

ARGUMENT 

Part I 

THE DISTRICT COURT CORRECTLY HELD THATl? APPEL¬ 
LANTS FAILED TO STATE OR PROVE CASES FOR 
EQUITABLE RELIEF 

I. THE UNCONSTITUTITIONALITY OF AN ACT OF CONGRESS, 
OR CLAIM OF UNCONSTITUTIONALITY, AFFORDS NO 
BASIS FOR EQUITABLE RELIEF. APPELLANTS MUST 
BRING THEMSELVES WITHIN A RECOGNIZED GROUND 
FOR EQUITABLE INTERVENTION 

It is an established principle of equity juris¬ 
prudence that a claim or finding of unconstitution¬ 
ally is not a sufficient basis for equity jurisdiction. 
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The principle was stated by the Circuit Court of 
Appeals for the Second Circuit in E. I. Du Pont de 
Nemours Co. v. Boland, decided July 13, 1936, 
denying an injunction in a suit to restrain officials 
of the Board from conducting a hearing on a peti¬ 
tion for election and a complaint of unfair labor 
practices, under the circumstances of the cases at 
bar: 

Equitable jurisdiction must be shown, 
based on some ground other than a mere 
claim that the statute is unconstitutional to 
Warrant equitable relief by injunction 
against the Board. Some otherwise ir¬ 
remediable injury resulting or threatened 
must be shown. See Cavanaugh v. Looney, 
248 U. S. 453, 456; Terrace v. Thompson, 
263 U. S. 197, 214; Spielman Motor Sales 
Co. v. Dodge, 295 U. S. 89, 95. The ques¬ 
tion, therefore, is whether appellant has 
made a proper case for determining the ques¬ 
tion of the constitutionality of the Act in 
this suit in equity or whether it should be 
obliged to do so before the administrative 
Board and through the subsequent court 
procedure as provided by the Act. 

See also Cavanaugh v. Looney, 248 U. S. 435, 456; 
Cruikshank v. Bidwell, 176 IT. S. 73, 80; Boise 
Artesian Water Co. v. Boise, 213 IT. S. 276, 283; 
Bailey v. George, 259 IT. S. 16; S. Buchsbaum Co. 
v. Beman, 14 F. Supp. 444, 448 (N. D. Ill. Wilker- 
son, J.). 
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Cases in the Supreme Court within the pist year 
leave no doubt as to this rule of equity. In Lee 
Moor v. Texas & New Orleans Railroad, j)6 Sup. 
Ct. 372, the Court declined to pass upon the validity 
of the Bankhead Cotton Act in an equity sijiit; and 
in Spielman Motor Sales Corp. v. Dodge, 2^5 U. S. 
89, the Court denied injunctive relief against the 
criminal enforcement of the New York State Re¬ 
covery Act, based upon the National Industrial Re¬ 
covery Act. In sharp contrast are United States v. 
Butler, 56 Sup. Ct. 312, and A. L. A. Schecliter 


Corp . v. United States, 295 U. S. 495, invalidating 
the Agricultural Adjustment Act and the Rational 
Industrial Recovery Act, respectively, on sleeping 
grounds substantially similar to those urged in the 

j 

last named suits held to have been improperly 
brought in equity. 

It follows that the principle to be borne in mind 
throughout is not whether the statute is unconsti¬ 
tutional, in whole or in part, but, as the Second Cir¬ 
cuit properly stated, whether appellants have made 
out a proper case for determining that question in 
these proceedings in equity instead of following the 
normal administrative and court procedure pro¬ 
vided by the Act. J 

An important subsidiary principle, likewise rec¬ 
ognized by the Second Circuit in the Du Pont case 


above cited, is that— 

Equity jurisdiction may not be invoked by 
general allegations of damages. It must be 
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supported by specific facts, properly alleged 
and describing the injury claimed. liege¬ 
man Farms Corp. v. Baldwin, 293 U. S. 163 
Spielman Motor Sales Co., Inc., v. Dodge, 
supra. 

See also Indiana Manufacturing Co. v. Koehne, 
188 U. S. 681, 690; Moor v. Texas & New Orleans 
B. B. Co., 56 Sup. Ct. 372; Behre v. Anchor Ins. 
Co., 297 Fed. 986, 990 (C. C. A. 2d). The question 
of damage and injury must be reasonably free from 
doubt ( Cavanaugh v. Looney, 248 U. S. 453, 456), 
particularly where, as here, 4 ‘large public inter¬ 
ests are concerned and the issuance of an injunc¬ 
tion may seriously embarrass the accomplishment 
of important governmental ends.” Hurley v. Kin¬ 
caid, 285 U. S. 95,104, note 3. 

The allegations of injury in the bills of com¬ 
plaint herein may be classified in two categories: 
First, damage alleged to flow from the direct en¬ 
forcement of the Act against the appellants, such 
as the mere theoretical, possible enforcement, not 
actually undertaken or contemplated, of subpoenas 
or provisions for the production of or access to docu¬ 
ments and papers, the issuance of a certification of 
representatives or an order to cease and desist, and 
the enforcement of the criminal penalties of Sec¬ 
tion 12. Second, damage alleged as incidental to 
the administration of the Act and the conduct of 
the election and complaint proceedings, such as in¬ 
jury to good will, expense, disturbance of employ¬ 
ment relations, and the like. 
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The court below properly held that up4 
allegations, appellants did not state or pro 
for injunctive relief. 


n these 
ye cases 


II. THE CASES AT BAR FALL WITHIN THE NORMAL RULE 
THAT WHERE NO UNDUE PENALTY ATTACHES, AND 
NO ACTUAL ENFORCEMENT OF THE STATUTE TAKES 
EFFECT UNTIL THERE HAS BEEN FULL JUDICIAL RE¬ 


VIEW, NO DAMAGE COGNIZABLE IN EQUITY 


AND THERE IS NO GROUND FOR INJUNCTIVE RELIEF 

We discuss first the applicable principles and 
precedents and, second, the cases decided under 
this Act relying upon those principles and 
precedents. 


ACCRUES 


Jx 


A. THE ACT AFFORDS PLAIN, ADEQUATE, AND EXCLU 
DIES FOR THE REVIEW OF ANY MATTERS OF FACT 
INVOLVED IN THE COMPLAINT AND ELECTION PR 


AT BAR 


VE REME- 
OR LAW 
OCEEDINGS 


I 


1. Complaint proceedings .—The administrative 
and court procedure for the prevention of unfair 
labor practices affecting commerce, as thofee terms 
are defined in the Act (Secs. 8, 2 (6), 2 (7)), is sub¬ 
stantially identical with Section 5 of the Federal 
Trade Commission Act. Proceedings a,re com¬ 
menced by a formal complaint based upon a charge 
filed with the Board. A hearing on the complaint 
is held (Sec. 10 (b)). If the Board shoulji find on 
the record in favor of those appellants against 
whom complaints have been issued (N<j>s. 6696, 
6697, 6698, 6712) and dismiss the complaints,. 


95049 — 36 - 
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that would end the matter. If the Board should 
find, on the basis of the facts developed at the hear¬ 
ing, that the complaints were sustained by the evi¬ 
dence and that the cases were within its constitu¬ 
tional jurisdiction, it would state its findings of 
fact and order those appellants to cease and desist 
and possibly to take stipulated affirmative action 
incidental thereto (Sec. 10 (c)). Any such order 
would not be self-enforcing, and disobedience 
thereof would give rise to no penalty or fine. The 
findings and order, which in themselves are not 
enjoinable (Los Angeles By. Co. v. United States, 
273 U. S. 299), would be reviewable by the appro¬ 
priate Circuit Court of Appeals, on petition by the 
Board to enforce or by the party aggrieved to re¬ 
view. The Court exercises exclusive jurisdiction 
and may affirm, modify, or set aside the order in 
whole or part (Secs. 10 (e), 10 (f)). Only upon 

the affirmance of the order bv the Court would the 

•/ 

party subject thereto be under any legal compul¬ 
sion to comply, and this compulsion would result 
from the circumstance that the order had become 
a Court order. 

The law is clear that under such circumstances, 
where no undue or coercive penalty attaches, and 
there is no actual enforcement of a statute until 
there has been full judicial review in the normal 
way, the statutory remedy is plain, adequate, and 
exclusive, and there is no basis for extraordinary 
relief by injunction merely because government 
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officers have scheduled a hearing or otherwise pro¬ 
ceeded under a statute claimed to be unconstitu¬ 
tional. Thus, notwithstanding that sweeping con¬ 
stitutional or jurisdictional questions w T ere raised, 
the courts have uniformly denied injunctive relief 
and remitted the party to his defenses in an enforce¬ 
ment suit under the statute, 3 or to the administra¬ 
tive and court procedure provided by statute. 6 

This principle has been consistently followed in 
the decisions of this Court. For example, }n Royal 
Baking Powder Co. v. Federal Trade Commission, 


32 F. (2d) 966, cert, den., 280 U. S. 572, a petition 
was filed in the Supreme Court of the District of 
Columbia praying for a writ of certiorari or in the 
alternative for an injunction against the jFederal 

5 Spielman Motor Sales Corp. v. Dodge, 295 U. S. 89; 
Claire Furnace Co. v. Federal Trade Commission, 274 U. S. 
160; Cavanaugh v. Looney , 248 U. S. 453. 

6 Interstate Commerce Act (United States v. Illinois Cen¬ 
tral R. R., 244 U. S. 82; United States v. Illinois Central 
R. R. Co., 291 U. S. 457; Los Angeles R. R. v. United States, 
273 U. S. 299) ; Perishable Agricultural Commodities Act 
(Ahe Rafaelson Co., Inc. v. Tugwell, 79 F. (2d) 653 (C. C. A. 
7th)); Eadio Act (White v. Johnson , 282 U. S. 367; Ameri¬ 
can Bond & Mortgage Co. v. United States , 282 U 
Communications Act ( Sykes v. Jenny Wren Co ., 7 
729, App. D. C., cert, den., 56 Supp. Ct. 147); Anti- 
Act (Kreutz v. Owning, 69 F. (2d) 802 (C. C.|A. 2d)); 
Federal Trade Commission Act (Royal Baking Ppwder Co. 
y. Federal Trade Commission , 32 F. (2d) 966 (Ajip. D. C.), 
cert, den., 280 U. S. 572). See also Abrams v. Van Schaick , 
293 U. S. 188; Pacific T. <& T. Co. v. Seattle, 291 U. S. 300, 
and Liegeman Farms v. Baldwin, 293 U. S. 163,170, arising 
under State statutes. 


. S. 374); 
’8 F. (2d) 
Dumping 
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that would end the matter. If the Board should 
find, on the basis of the facts developed at the hear¬ 
ing, that the complaints were sustained by the evi¬ 
dence and that the cases were within its constitu¬ 
tional jurisdiction, it would state its findings of 
fact and order those appellants to cease and desist 
and possibly to take stipulated affirmative action 
incidental thereto (Sec. 10 (c)). Any such order 
would not be self-enforcing, and disobedience 
thereof would give rise to no penalty or fine. The 
findings and order, which in themselves are not 
enjoinable (Los Angeles By. Co. v. United States, 
273 U. S ! . 299), would be reviewable by the appro¬ 
priate Circuit Court of Appeals, on petition by the 
Board tb enforce or by the party aggrieved to re¬ 
view. The Court exercises exclusive jurisdiction 
and may affirm, modify, or set aside the order in 
whole or part (Secs. 10 (e), 10 (f)). Only upon 
the affirmance of the order bv the Court would the 
party subject thereto be under any legal compul¬ 
sion to comply, and this compulsion would result 
from the circumstance that the order had become 
a Court order. 

The law is clear that under such circumstances, 
where no undue or coercive penalty attaches, and 
there is no actual enforcement of a statute until 
there has been full judicial review in the normal 
way, the statutory remedy is plain, adequate, and 
exclusive, and there is no basis for extraordinary 
relief by injunction merely because government 
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officers have scheduled a hearing or otherwise pro¬ 
ceeded under a statute claimed to be unconstitu¬ 
tional. Thus, notwithstanding that sweeping con¬ 
stitutional or jurisdictional questions were raised, 
the courts have uniformly denied injunctite relief 
and remitted the party to his defenses in an enforce¬ 
ment suit under the statute, 5 or to the administra¬ 
tive and court procedure provided by statute. 6 

This principle has been consistently followed in 
the decisions of this Court. For example, pi Royal 
Baking Powder Co. v. Federal Trade Commission, 
32 F. (2d) 966, cert, den., 280 U. S. 572, a petition 
was filed in the Supreme Court of the District of 
Columbia praying for a writ of certiorari or in the 


alternative for an injunction against the 


Federal 


i 

5 Spielman Motor Sales Cory. v. Dodge, 295 JQ. S. 89; 
Claire Furnace Co. v. Federal Trade Commission ,| 274 U. S. 
160; Cavanaugh v. Looney , 248 U. S. 453. 

6 Interstate Commerce Act (United States v. Illinois Cen¬ 
tral R. R., 244 U. S. 82; United States v. Illinois Central 
R. R. Co., 291 U. S. 457; Los Angeles R. R. v. United States , 
273 U. S. 299); Perishable Agricultural Commodities Act 
(Abe Rafaelson Co., Inc. v. Tugwell, 79 F. (2d) 653 (C. C. A. 
7th)); Radio Act ( White v. Johnson, 282 U. S. 367; Ameri¬ 
can Bond & Mortgage Co. v. United States, 282 U. S. 374) ; 
Communications Act ( Sykes v. Jenny Wren Co., 78 F. (2d) 
729, App. D. C., cert, den., 56 Supp. Ct. 147); Anti-Dumping 
Act (Kreutz v. Burning, 69 F. (2d) 802 (C. C. A. 2d)); 
Federal Trade Commission Act (Royal BaMng Powder Co. 
v. Federal Trade Commission, 32 F. (2d) 966 (App. D. C.), 
cert, den., 280 U. S. 572). See also Abrams v. Vdn Schaick, 
293 U. S. 188; Pacific T. & T. Co. v. Seattle, 291 ju. S. 300, 
and liegeman Farms v. Baldwin , 293 U. S. 163,1(T0, arising 
under State statutes. 
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Trade Commission. The contention was that the 
Commission, having entered an order to dismiss the 
complaint theretofore pending against the peti¬ 
tioner, was without jurisdiction to take further 
action looking to the reopening of the case and the 
taking of additional testimony. Certiorari was 
denied, and upon transfer of the case to the equity 
side, the petition for injunction was dismissed. On 
appeal this Court affirmed, saying: 

It will be observed that the only ground 
for injunction is the alleged threat of the 
commission to enlarge the purposes for 
which Docket 540 had been reopened by the 
order of July 7 vacating its former order of 
dismissal, and this is the only irreparable in¬ 
jury against which injunction is sought. It 
is therefore in the position of seeking an in¬ 
junction against an anticipated order which 
the commission may or may not make. 
Had the company appeared and shown cause 
as directed on the 8th of October 1926, it is 
not certain that the order set out in the no¬ 
tice would have been entered. The com¬ 
mission might well have adhered to its orig¬ 
inal order of dismissal or its later order of 
July 7,1928, and denied the motion of coun¬ 
sel for the commission. It is clear that 
there is no such threatened invasion of the 
company’s rights as w r ould justify an injunc¬ 
tive order. 

But, assuming that on hearing on October 
the 8th the commission had granted the al¬ 
leged threatened order, the company would 
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be in no better position. It would b^ met by 
the objection that it could have reserved its 
exceptions to the order, and when |the case 
was finally disposed of before the pommis- 
sion, if adverse to the interests of the plain¬ 
tiff, it had a plain and adequate remedy at 
law through section 5 of the statute, which 
provided a remedy for the enforcement of 
the orders of the commission through an ac¬ 
tion brought in the proper Circuit Court of 
Appeals, and a remedy by which any person, 
partnership, or corporation, against whom 
an order has been issued by the conjmission, 
may bring an action in the same court to 
have the order set aside. 

It is well settled that the right bf review 
herein afforded by the Circuit Court of Ap¬ 
peals constitutes a ££ plain, speedy, land ade¬ 
quate remedy at law”, and is a bdr to the 
remedy by injunction . Federal Trade Com¬ 
mission v. Claire Furnace Co., 274 JJ. S. 160, 
47 S. Ct. 553, 71 L. Ed. 978; Cofftri Bros. v. 
Bennett, 277 IT. S. 29,48 S. Ct. 422, ^72 L. Ed. 
768; McCoy v. Shaw, 277 U. S. 302, 48 S. Ct. 
519, 72 L. Ed. 891. (Italics supplied.) 

In Sykes v. Jenny Wren Co., 78 F. (2d) 729, 
cert, den., 56 Sup. Ct. 147, the plaintiff sued in the 
Supreme Court of the District of Columbia to en¬ 
join the members of the Communications Commis¬ 
sion from holding a hearing without the plaintiff’s 
participation on an application by a rival broad¬ 
casting company for a modification of its existing 
broadcasting license. The plaintiff alleged that 
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his motion to intervene had been denied and that 
the holding of the proposed hearing would cause 
irreparable damage and deprive it of its property 
without due process of law. The lower court de¬ 
nied a temporary injunction, but overruled the de¬ 
fendant’s motion to dismiss. On appeal this Court 
ruled that the complaint should have been dis¬ 
missed, on the following grounds: 

First, the remedy sought by the plaintiff 
i^ by way of injunction; it is the established 
rule that a proceeding in equity for an in¬ 
junction cannot be maintained where the 
complaining party has a plain, adequate, 
and complete remedy at law for the right 
stied upon. The plaintiff below was pro¬ 
vided with such a remedy by way of appeal 
to this court. By sec. 402 (b) of the Com¬ 
munications Act of 1934, supra, it is pro¬ 
vided that an appeal may be taken from the 
decision of the Commission to this court by 
any applicant for a construction permit for 
a radio station or for modification of an ex¬ 
isting radio station license whose applica¬ 
tion is refused by the Commission and “by 
any other person aggrieved or whose inter¬ 
ests are adversely affected by any decision 
of the Commission granting or refusing any 
such application.” The act also contains 
the provision: “That the review by the 
court shall be limited to questions of law, 
and that findings of fact by the Commission, 
if supported by substantial evidence, shall 
be conclusive unless it shall clearly appear 
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that the findings of the Commission are ar¬ 
bitrary or capricious. The court’s judg¬ 
ment shall be final, subject, however, to re¬ 
view by the Supreme Court of the United 
States upon writ of certiorari on petition 
therefor under section 240 of the Judicial 
Code, as amended, by appellant, by the Com¬ 
mission, or by any interested parly inter¬ 
vening in the appeal.” 

The foregoing provisions of the statute 
furnish a method of appeal for the plaintiff 
from the decision of the Commissioln in this 
case. The proceeding before the Commis¬ 
sion was an application made by appli¬ 
cant “for modification of an existing radio 
station license. ? ’ The plaintiff clairjied to be 
a “person” who was aggrieved arid whose 
interests would be adversely affected by a 
decision of the Commission granting the ap¬ 
plication. It is true that the plaihtiff was 
not given formal notice of the filing of the 
application by WHB for modification of its 
license; nevertheless, plaintiff had actual 
knowledge thereof, and on August 4, 1934, 
filed its objection to the allowanqe of the 
application; and on August 14, 1934, its ob¬ 
jection was officially denied by the Commis¬ 
sion. This w’as a decision by the Commis¬ 
sion in the proceeding, and plaintiff there¬ 
fore was entitled under the statute jo appeal 
to this court if the Commission fifially de¬ 
cided to grant the application. 

Secondly, we think that the remedy by 
appeal provided by Sec. 402 (b) of the Com - 
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munications Act of 1934, supra, was the ex¬ 
clusive remedy provided by statute for the 
review of plaintiff's complaint. We think 
accordingly that the lower court tv as with¬ 
out jurisdiction over the cause of action as¬ 
serted by plaintiff in the case brought by it 
for an injunction. (Italics supplied.) 

See, among other rulings to the same effect by 
this Court, MacFadden Publications, Inc., v. Fed¬ 
eral Trade Commission, 37 F. (2d) 822; cf. Has¬ 
kins Bros. & Co. v. Morgenthau, decided June 30, 
1936. 

These cases cannot be distinguished from the 
cases at bar. The National Labor Relations Act, 
in providing for judicial review of the orders of 
the Board (Secs. 10 (e) and 10 (f)), is identical in 
all substantial terms with the corresponding pro¬ 
visions of the Federal Trade Commission Act and 
the Communications Act of 1934. 

2. Election proceedings. —The election proceed¬ 
ings among the cases at bar (Nos. 6699, 6700, 6705, 
6712) present a fortiori situations. An election 
does not constitute action against these appellants. 
The Board engages in no collective bargaining and 
has no interest in the terms or conditions of any 
such negotiations—these are left to the appellants 
and their employees. An election may culminate 
at most in a mere finding of fact as to the repre¬ 
sentatives chosen by the employees, and is without 
mandatory effect. Upon the basis of such finding 
of fact no enforceable order can be made unless 
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and until there has been a refusal to bargain with 
the representatives certified, a charge to tha|: effect 
filed, a complaint based thereon issued, an(L after 
a hearing under Section 10 of the Act, a ce^se and 

i 

desist order issued requiring appellants to bargain 
with the designated representatives. Sdeh an 
order, if it is made at all, w r ould not be self- 
enforceable, and wrould be governed by the consid¬ 
erations advanced above wuth respect to sudh cease 
and desist orders. Supra, pp. 41-8. To enforce 
such an order, moreover, the record in the election 
proceeding is required to be included in the tran¬ 
script filed in the Circuit Court of Appeajs (Sec, 
9 (d)), so that issues of law and fact involved in the 
election would be subject to the same plhin and 
adequate judicial review 7 as is afforded in the un¬ 


fair labor practice proceeding proper. 

There is no warrant, therefore, for the interven¬ 
tion of equity here any more than in the case of a 
hearing on any complaint of unfair labor practices. 
It was the express intention of Congress to fore¬ 
close such injunctive interference in election mat¬ 
ters and at the same time to provide appropriate* 
remedies by judicial review under Sectioii 10 (f). 
See Senate Report No. 573, 74th Cong., 1st Sess. 
(May 2,1935), p. 14; House Report No. Ii47, 74th 
Cong., 1st Sess. (June 10,1935), p. 23. 

Moreover, in any proceeding under Section 9 (c) ? 
or under Section 10 based on a certification of rep- 
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resentatives under Section 9 (c), any employee or 
labor organization claiming to be adversely affected 
may participate by making application for inter¬ 
vention (Sec. 10 (b) ; and Board Rules and Regu¬ 
lations, Art. Ill, Sec. 4; No. 6696, R. 71), and will 
have full opportunity to be heard. And any such 
person or organization, if aggrieved by the final 
order, could petition to review under Section 10 
(f). This remedy is a bar to relief by injunction, 
even when constitutional questions are raised, as 
this Court decided in a comparable case. Sykes 
v. Jenny Wren Co 78 F. (2d) 729, cert. den. 56 
Sup. Ct. 147, discussed supra, pp. 45-8. 

The appellants’ unreasoned objection to this pro¬ 
cedure, on grounds of due process and otherwise 
(Br. p. 114ff.), could be addressed with equal logic 
to the unanimous ruling of the Supreme Court in 
Los Angeles & Salt Lake B. B. Co. v. United States, 
273 U. S. 299. That case, like an election proceed¬ 
ing, involved only the publication of a fact. The 
railroad sued to enjoin the Interstate Commerce 
Commission from publishing the results of its in¬ 
vestigation fixing a final valuation of the railroad’s 
property. The report was not self-executing, but 
was prima facie evidence of value, and would be 
introduced as such into the record in any subse¬ 
quent proceeding based thereon. 273 U. S. at p. 
312. The Court held not only that this valuation 
i 4 order” was not reviewable under the Interstate 
Commerce Act, but also that the suit could not be 
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entertained under general equity powers, Tfhe con¬ 
clusions of the Interstate Commerce Connjiission, 
the Court said, “if erroneous in law may bp disre¬ 
garded. But neither its utterance nor its pjocesses 
of reasoning as distinguished from its acl^s are a 
subject for injunction.” It was emphasized that 
the so-called order complained of did not command 
the carrier to do or refrain from doing ary thing, 
worked no injury cognizable in equity, and was an 
exercise solely of the function of investigation. 
273 U. S. at pp. 309-310. I 

It is difficult to understand how it could jbe seri¬ 
ously contended that the ascertainment of fhe fact 
of who, if anyone, represents employees vpr pur¬ 
poses of collective bargaining could caus^ appel¬ 
lants any irreparable injury because the fapt is as¬ 
certained by the act of a government Board. The 
same fact could be, and constantly is, ascertained 
in other ways. 

3. Investigatory action .—In like mannetr, there 
is adequate opportunity to defend against any ex¬ 
ercise of subpoena power under the Acjt. The 
Board’s subpoenas are not self-enforcing. The 
Board must apply to a District Court to 'enforce 
its subpoenas; and since appropriate defences may 
be urged in any proceeding brought in the jDistrict 
Court under Section 11 (2) to compel otjedience 
(.Interstate Commerce Commission v. Brim^on, 154 
U. S. 447, 478), it is well settled that this is a bar 
to the remedy of injunction (Federal Trade Com- 
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mission lv. Claire Furnace Co., 274 U. S. 160). 
173-4. 7 Thus in Jones v. Securities Exchange Com¬ 
mission, 56 Sup. Ct. 654, referred to by appellants 
(Br. p. 148), the propriety of an investigation 
under the Securities Act of 1933 was properly 
raised in defense to proceedings by the Commis¬ 
sion to enforce subpoenas calling for the attend¬ 
ance of Jones as a witness and the production of 
books and papers. An attempt by Jones to raise 
the same issues by petitioning to review’ the Com¬ 
mission's determination to retain jurisdiction and 
proceed with the inquiry was dismissed by the Cir¬ 
cuit Court of Appeals for the Second Circuit (79 

7 Some of the appellants also rely on threatened intrusion 
by appellees or their agents into appellants’ plant, examina¬ 
tion of confidential records, etc. E. g., No. 6712, R. 12. 
Section 11 (1) of the Act merely provides that the Board 
or its duly authorized agents “shall at all reasonable times 
have access to, for the purpose of examination, and the right 
to copy any evidence of any person being investigated or 
proceeded against.” The same familiar provision may be 
found in the Federal Trade Commission Act (Sec. 9), among 
other federal statutes. It lies entirely with appellants 
whether the damage alleged be incurred or not. Neither the 
Board nor its agents would have any means of enforcing a 
demand for access to records, if such access should be denied 
by appellants, other than by subpoena. And any damage on 
that score will result, as indicated above, only upon diso¬ 
bedience of an order of a District Court of the United States 
in an independent proceeding by the Board. See Circuit 
Court of Appeals cases cited infra, pp. 53-7; S. Buchs- 
baum Co. v. Beman , 14 F. Supp. 444, 448 (N. D. Ill., 
Wilkerson, J.); Associated Press v. Hetrick, 13 F. Supp. 
897, 900 (S. D. N. Y., Bondy, J.); Jamestown Veneer <& 
Plywood Cory. v. Boland, 15 F. Supp. 28, 31 (W. D. N. Y., 
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F. (2d) 617, 619), and on this phase of the ease 
the Supreme Court denied certiorari. 56 Sup. Ct. 
497 (No. 639, Oct. T. 1935). j 


B. THE FOREGOING PRINCIPLES AND PRECEDENTS HA 
RECOGNIZED BY FOUR SEPARATE CIRCUIT COURTS 
PEALS AND THE GREAT MAJORITY OF DISTRICT 
FULLY APPLICABLE TO DEFEAT BILLS FOR INJUN 
RESTRAIN THE CONDUCT OF BOTH COMPLAINT A 
TION PROCEEDINGS UNDER THE ACT 


°P 

dT 


|VE BEEN 
OF AP- 
URTS AS 
IONS TO 
ND ELEC- 


E. I. DuPont de Nemours and Compan^ v. Bo¬ 
land et al . (July 13, 1936) involved two separate 
applications for injunctions, based respectively on 
complaint and election proceedings under tfhe Act. 
The Circuit Court of Appeals for the Second Cir¬ 
cuit affirmed the denial of temporary injunctive 
relief and the dismissal of the bill, declaring as 
follows: 

The Act does not permit or require actual 
enforcement of the order of the Board or 


Knight J.). Thus, Judge Adkins in the court bellow prop¬ 
erly found (No. 6696, R. 78) : j 

Judge Bondy said in the above case [dissociated 
Press v. Herrick ]— 

The Act, however, does not give the Botyrd or its 
investigators any authority to enter complainant’s 
place of business or to examine its records of to inter¬ 
view complainant’s employees on complainant’s prem¬ 
ises without complainant’s acquiescence, (otherwise 
than by order of the Court under Sec. 11 (|2) of the 
Act. The provisions that the Board shall htyve access 
to evidence must be read in connection witty the pro¬ 
visions for the issuance and enforcement} of sub¬ 
poenas. 

I adopt this as a proper construction df Section 
11 (2) of the Act. 
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imposition of penalties until there has been 
a full judicial review in the ordinary way 
and no extraordinary relief by injunction 
should be granted merely because a hearing 
is scheduled and the statute claimed to be 
unconstitutional. Cf. Chamber of Com¬ 
merce of Minn. v. F. T. C., 280 Fed. 45 
(C. C. A. 8th). No final order can be issued 
even by the Board until after full hearing. 
Such order would be wholly ineffective and 
inoperative unless and until it is approved 
and enforcement ordered by the appropriate 
Circuit Court of Appeals or District Court 
under # 10 (c). Such procedure may not 
be enjoined. (JJ. S. v. Los Angeles R. R. Co., 
273 U. S. 299). Equity jurisdiction cannot 
be supported by imputing to the Board an 
intention to exercise its powers in an arbi¬ 
trary or improper manner. See Conti¬ 
nental Baking Co. v. Woodring, 286 U. S. 
352, 369. Appellants’ right to contest the 
examination of records or the compulsion 
of testimony may be asserted when applica¬ 
tion is made to enforce a subpoena ( F. T. C. 
v. Claire Furnace Co., 274 U. S. 160; F. T. C. 
v. Maynard Coal Co., 22 F. (2d) 873 (Ct. 
App. D. C.)). 

***** 

i Therefore the provisions of the Act for 
the enforcement and review of the cease and 
desist orders afforded the appellants an ade¬ 
quate, complete, and exclusive remedy ( U. S. 
v. III. Central R. R. Co., 291 U. S. 457 
White v. Johnson, 282 U. S. 367, 374; U . S .. 
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v. Ill . Central R. R. Co., 244 U. S. 82; Sykes 
v. Jenny Wrenn Co., 78 F. (2d) 729 (Ct. 
App. D. C.); cert. den. 80 L. Ed. 122). 

At the same time, two other suits to enjoip com¬ 
plaint proceedings were decided in the same way. 
Precision Castings Co. v. Boland, and Alexander 
Smith Ac Sons Carpet Co. v. Herrick, affirming de¬ 
crees of Judges Rippey and Hulbert in the West¬ 
ern and Southern Districts of New York, respec¬ 
tively. 

The same conclusions had previously been 
reached by the Circuit Court of Appeals lor the 
Fifth Circuit in Bradley Lumber Company v. Na¬ 
tional Labor Relations Board, 84 F. (2d) 97, where 
the attempt was to restrain a joint hearing in com¬ 
plaint and election proceedings. The District 
Court denied injunctive relief and dismissed the 
bill. The Circuit Court of Appeals affirmed: 

The appellants can have a recognition of 
all their just rights under the scheme pf pro¬ 
cedure set up by the Act. Even in advance 


of a final order by the Board, juris 


diction 


can regularly be brought under judicial 
scrutiny, because no subpoena can be en¬ 
forced nor any document or book be com¬ 
pelled to be produced, nor any otheif order 
enforced save by appeal to a court, which 
would then and there refuse to sanction or 
aid any clear usurpation (p. 100). 

In Bemis Brothers Bag Co. v. Feidelson, |a simi- 
lar suit to restrain a Board hearing on a conjiplaint 
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under the Act and an election in connection there¬ 
with, the Circuit Court of Appeals for the Sixth 
Circuit, after full argument of the foregoing is¬ 
sues, denied a temporary injunction pending ap¬ 
peal from the denial of injunctive relief below, say¬ 
ing in part: 

* * * it also appearing that no final 
order has been entered as against the peti¬ 
tioner by the said National Labor Relations 
Board or its regional director binding upon 
the said petitioner, and so no sufficient cause 
being presented for interference with ad¬ 
ministrative officers by the exercise of the 
equitable powers of this court, it is hereby 
ordered that the petition of the appellant be 
and it is hereby denied on the sole ground 
of its failure to present a case for tempo¬ 
rary injunctive relief (No. 7325, Feb. 6, 
1936). 

A fourth ruling of an appellate court to the same 
effect is Carlisle Lumber Co. v. Hope, decided by 
the Circuit Court of Appeals for the Ninth Cir¬ 
cuit (&3 F. (2d) 92). District Judge Cushman 
denied an application for temporary injunction 
and granted a motion to dismiss (W. D. Wash., 
Mar. 18, 1936). On application for a temporary 
injunction pending appeal, the Circuit Court, after 
full argument, rendered a memorandum opinion 
emphasizing: 

We are not persuaded that irreparable in¬ 
jury would result to the appellant from the 


57 


hearing before the Board where th^ order 
of the Board is without force until i hear¬ 
ing before a court and an order of th| court 
based thereon. | 

The appeal in this case was dismissed 0 ]ji Sep¬ 
tember 22, 1936, for lack of prosecution, just prior 
to the scheduled final hearing. 

In each of these decisions by four separate Cir¬ 
cuit Courts of Appeals, the contention was rqjected 
that the remedies established by the Act for the 
review and redress of any matter in connection 
with the exercise of investigatory power, the con¬ 
duct of election proceedings, or the issuance of final 
orders to cease and desist, were inadequate in the 
respects urged by appellants herein. 

All four decisions are the more significant be¬ 
cause they concerned so-called production employ¬ 
ees, and because three of the above Circuits have 
held in appropriate cases arising not through suits 
in equity but under the statutory procedure qn ap¬ 
plication of the Board for enforcement of cease 
and desist orders, that the Act could not be applied 
to such employees under the circumstances cjf the 
cases before them as disclosed in full hearings be- 

i 

fore the Board. National Labor Relations Board 
v. Jones & Laughlin Steel Corp., June 15,11936 
(C. C. A. 5th) ; same v. Fruehauf Trailer Co., jJune 
30, 1936 (C. C. A. 6th) ; same v. Friedman-Marks 
Co., July 13,1936 (C. C. A. 2nd). Equally signifi¬ 
cant is the fact that the most recent of these ajppel- 

93049—36-5 
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late court rulings denying injunctive relief, in the 

* i 

Second and Fifth Circuits, were rendered subse¬ 
quent to the decision of the Supreme Court in the 
Carter Coal case, upon which appellants rely. 

The two earlier decisions, in the Sixth and Ninth 
Circuits, arose on denials of temporary relief pend¬ 
ing appeal. An appellate court, out of excess of 
caution, may well stay proceedings in an injunc¬ 
tion case pending fuller consideration on the 
merits. But where, as in the two cases referred to, 
such a stay is denied after full argument, this can 
only be taken as indicating a complete lack of 
doubt as to the result on final hearing. This is ap¬ 
parent from the Courts 7 reasoning in the memo¬ 
randum opinions rendered, which refutes the very 
basis of jurisdiction claimed to lie in the District 
Court to grant injunctive relief. 

The only Circuit Court of Appeals decision 
affirming an injunction against the Board or its 
officers is Stout v. Pratt, August 5, 1936 (C. C. A. 
8th), relied upon by appellants (Br. p. 109). The 
District Court had decided that the Act was uncon¬ 
stitutional in toto, and that this basic infirmity 
nullified the remedial, procedural provisions of the 
statute. The Circuit Court of Appeals, while 
affirming the decree below’, carefully refrained 
from expressing an opinion as to the constitution¬ 
ality of the Act. It held that where grave and 
difficult questions of constitutionality are raised, 
the District Court, on a finding that irreparable in- 
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jury to the complainant ? s business would! ensue 
prior to the entry of a final order by the jBoard, 
may take jurisdiction and in the exercisej of its 
discretion grant temporary relief; and tl}at the 
District Court had not exceeded a reasonable dis¬ 
cretion in so finding. The Board ? s petition for re¬ 
hearing in this ease is now pending. In any event, 
this decision can give little comfort to appellants, 
since the court below, upon consideration of all the 
evidence and pleadings, found in each of the cases 
at bar that no irreparable injury was threatened 
by the Board proceedings sought to be enjoined. 
E. g., No. 6696, R. 86. On the express basis of the 
Stout v. Pratt decision, therefore, the finding of 
the court below and its action in denying ijnjinac¬ 
tive relief should not be disturbed on appeajl. 

We submit that the Court should follow the es¬ 
tablished rule that the decisions of one or more Cir¬ 
cuit Courts of Appeals on a particular question will 
be adhered to by other Circuits except in i^nusual 
circumstances, until the Supreme Court rules 
otherwise. Fairfield Floral Co. v. Bradbury, 87 
Fed. 415, 417 (C. C. A. 1st) ; Erie R. R. Co. v. 
Russell, 183 Fed. 722, 725-6 (C. C. A. 2d). This 
principle would in fact require no departure from 
the established law of this Court, as indicated 
above. Supra, pp. 43-8. 

The great majority of District Courts to which 
the question has been presented have likewise de- 


60 


nied equitable relief under the circumstances of 
the cases at bar. 8 

The reasoning of certain of these decisions is 

I ° 

particularly persuasive with respect to the election 

8 See, in addition to the seven cases at bar: Bemis Broth¬ 
ers Bag Co. v. Feidelson , Jan. 23,1936 (W. I). Tenn., Martin, 
J.), temporary injunction pending appeal denied, Feb. 6, 
1936 (C. C. A. 6th); Bradley Lumber Co. of Arkansas v. Na¬ 
tional Labor Relations Board , Feb. 20, 1936 (E. D. La., 
Borah, J.), affirmed on appeal, 84 F. (2d) 197 (C. C. A. 
5th) ; Gate City Cotton Mills v. Madden , Jan. 22, 1936 (D. 
Columbia, Adkins, J.) :I.ola Echols v. Madden et al., Jan. 22, 
1936 (D. Columbia, Adkins, J.); Chrysler C orporation v. 
Bowen , Ifeb. 17,1936 (E. D. Mich., Moinet, J.): General Mo¬ 
tors Truck Corp. v. Bowen , Feb. 17, 1936 (E. D. Mich. 
Moinet, J.) ; General Motors Truck Company and Yellow 
Truck and Coach Manufacturing Co. v. Bowen , Feb. 17,1936 
(E. D. Mich., Moinet, J.) ; Labor Board of General Motors 
Truck Company v. Bowen , Feb. 17, 1936 (E. D. Mich., 
Moinet, J.) ; John Blood <f* Company , Inc., v. Madden , 
March 4, 1936 (E. D. Pa., Kirkpatrick, J.) ; E. I. DuPont 
de Nemours Company and DuPont Rayon Company v. Bo¬ 
land, March 5, 1936 (W. IX X. Y., Rippey, J.), affirmed on 
appeal, July 13, 1936 (C. C. A. 2d); E. I. DuPont de Ne¬ 
mours Company and DuPont Rayon Company v. Boland , 
March 5,1936 (W. D. X. Y., Rippey, J.), affirmed on appeal, 
July 13, 1936 (C. C. A. 2d); Precision Castings Company , 
Inc. v. Boland , 13 Fed. Supp. 877 (W. D. X. Y., Rippey, J.), 
affirmed on appeal, July 13, 1936 (C. C. A. 2d) ; The 
ciated Press v. Herrick, 13 Fed Supp. 897 (S. D. X. Y., 
Bondy, J.); Carlisle Lumber Company v. Hope , March 18, 
1936 (W. D. Wash., Cushman, J.), temporary injunction 
pending appeal denied, 83 F. (2d) 92 (C. C. A. 9th), appeal 
dismissed, Sept. 22, 1936; Jamestown Veneer & Plywood 
Corp. v. National Labor Relations Board, 13 F. Supp. 405 
(W. D. X. Y., Knight, J.); Bethlehem Shipbuilding Corp. v. 
Maddyn, 14 F. Supp. 201 (S. D. Calif., Stephens, J.); New 
England Transportation Company v. Meyers , Mar. 26, 1936 
(D. C. Mass., Sweeney, J.); S. Buchsbaum & Connpanyw Be- 
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proceedings here involved. Allegations similar to 
those in the cases at bar were rejected in \ Asso¬ 
ciated Press v. Herrick, 13 F. Supp. 897 [S. D. 
N. Y.), Judge Bondy pointing out: 

No poll to determine representatives of 
complainant’s employees for collective bar- 

ii)an, 14 Fed. Supp. 444 (X. D. Ill., Wilkerson, J.); Monthly 
Checkers Club v. Rosseter , April 14,1936 (X. D. Calif., Xor- 
cross, J.); National Seal Company v. Herrick et at., Ajpril 28, 
1936 (S. D. X. Y., Patterson, J.); Jamestown Veneer Ply¬ 
wood Corp. v. Bolands et al.s 15 Fed. Supp. 2§ (W. D|. X. Y., 
Ki light, J.) ; Alexander Smith dc Sons Carpet Co. v. Herrick 
et al ., May 14, 1936 (S. D. X. Y., Hulbert, J.), affirmed on 
appeal, July 13, 1936 (C. C. A. 2d) ; Whiterock Quarries , 
Inc. v. Pennsylvania Railroad and National Labor Relations 
Board, May 15,1936 (M. D. Pa., Johnson, J.) ; Ohio Custom 
Garment Co. v. Lind , 13 Fed. Supp. 533 (S. D. Ohio, 
Xevin, J.); Hatfield Wire & Cable Co. v. Herricks Apr. IT, 
1936 (D. Columbia, Cox, J.), temporary injunction pending 
appeal granted, June 15,1936 (App. I). C.). 

In the following cases, injunctive relief has been defied by 
District Courts since the decision of the Supreme Cjiurt in 
the Carter Coal case. Moore Dry Dock Co. v. Rossetef, June 
5, 1936 (X. I). Calif., Louderbach, J.); Cannon Mills\ Co. v. 
Feidelson , June 15, 1936 (M. D. X. C., Hayes, J.); olden 
Belt, Mfg. Co. v. Feidelson, June 15, 1936 (M. D.jX. C., 
Hayes, J.); Eastern Mfg. Co. v. Feidelson, June 19 , 1936 
(E. I). X. C., Meekins, J.); Wilson <& Co. v. Gates, jjily 16, 
1936 (I). Ia., Joyce, J.), temporary injunction pending ap¬ 
peal granted August IT, 1936 (C. C. A. 8th); General 
Motors Co. v. B a fork, June 29, 1936 (I). Mo., Moore, J.), 
temporary injunction pending appeal granted July 6, 1936 
(C. C. A. 8th; Goodyear Tire dc Rubber Co. v. Madden, 
Aug. 12, 1936 (D. Columbia, Bailey, J.); International 
Nickel Co. v. Madden. June 25, 1936 (I). Columbia, ^.dkins 
J.); Mack ay Radio and Telegraph Company v. Hop(\, July 
11, 1936 (W. D. Wash., Bowen, J.); Remlngton-Ranil, Inc. 
v. Lind, Sept. 12, 1936 (W. D. X. Y., Knight, J.). j 
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gaining becomes injurious to the employer 
merely because it is conducted by a govern¬ 
mental board instead of by employees them¬ 
selves, although the board may be better 
equipped than the employees to conduct a 
poll successfully. 

Certification by the board of the names of 
representatives selected by the complain¬ 
ant ’s employees will constitute no more than 
a mere finding of fact without mandatory 
effect. Such a finding cannot injure the 
complainant, except possibly in its good will 
and such injury is conjectural. A finding 
of fact in itself is no basis for injunctive re¬ 
lief. United States v. Los Angeles & Salt 
Lake R. Co., 273 U. S. 299. No enforceable 
order can be entered upon the basis of this 
finding until the complainant shall have re¬ 
fused to bargain with the representatives 
certified. Then the board mav enter an 
order requiring the complainant to bargain 
with the designated representatives; but this 
order, like all other orders of the board, is 
enforceable not by the board, but only by the 
court (p. 899). 

In three suits involving the General Motors 
Truck Corporation (E. D. Mich., Feb. 17, 1936) 
applications to enjoin the holding of an election 
under Section 9 (c) of the Act were denied. Judge 
Moiiiet said in an opinion delivered from the 
bench: 

I do not think so much about the right to 
call an election. I do not know that I can 
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see that there is anything unconstitutional 
about that. They can have elections! if they 
wish to. The only claim made is thit there 
is a disturbance of the general order and 
decorum of the manufacturing plant. There 
is, to some extent, but whether or not this 
minority element is bound by that proceed¬ 
ing is another question that can be raised at 
any time in court when it is sought tb be en¬ 
forced. 

To the same effect is Chrysler Corporation v. 
Bowen et al., Mar. 25, 1936 (E. D. Mich., 
Moinet, J.). 

In two early cases Judge Adkins in the court 
below denied injunction applications by an em¬ 
ployer and an employee to restrain the conduct of 
an election under Section 9 (c) of the Aci;. Gate 
City Cotton Mills v. Madden et al., Jan. 22, 1936; 
Lola Echols v. Madden et al, Jan. 22, 1936. His 
findings in the Gates City case admirably summar¬ 
ize the considerations pressed by appellants 
herein: 

1. Under the terms of the National Labor 
Relations Act neither the taking of a secret 
ballot nor the certification of representatives 
has any legal effect upon the rights of the 
plaintiff to bargain either collectively or in¬ 
dividually with all or any of its employees 
or their representatives, or upon arjy exist¬ 
ing contracts of employment betwben the 
plaintiff and all or any of its employees. 
Such ballot and certification are merely the 
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determination and publication of the facts 
as to what agency, if any, has been selected 
by a majority of the plaintiff's employees 
for the purposes of collective bargaining. 
The obligation of the plaintiff under the Act 
to bargain collectively with the representa¬ 
tives designated or selected by a majority of 
its enqdoyees does not arise unless and until 
such representatives first are selected, and 
request such collective bargaining, and 
arises only as to such matters as said repre¬ 
sentatives specifically request be made the 

subject of such collective bargaining. 

* * * * * 

' 3. The National Labor Relations Act, par¬ 
ticularly Section 10 thereof, affords a plain, 
adequate, and exclusive judicial review of 
any obligation of the plaintiff arising under 
said Act, including the obligation, if any 
arises, to bargain collectively with the rep¬ 
resentatives designated or selected by a ma¬ 
jority of its employees in a proper bargain¬ 
ing unit. 

The election proceeding does not in itself pre¬ 
sent thfe issue of majority rule, as appellants stren¬ 
uously contend (Br., pp. 16,17,19). Judge Hincks 
pointed out in National Labor Relations Board v. 
New England Transportation Company , 14 F. 
Supp. 497 (D. Conn.) : 

If a properly supervised election is held, 
it may well be that no question will there¬ 
after arise with respect to the provisions of 
See. 8 (5) and 9 (a). If, however, the ques- 
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tion actually arises it will be time enough 
then to give it due consideration (p. 499). 

See also General Motors Truck Corp. vj Bowen 
et al., Feb. 17, 1936 (E. D. Mich., Moinet, J.), 
supra, pp. 62-3. 

The Board can act to compel appellants to bar¬ 
gain with a representative of the majority| of their 
employees only in the event, first, that such a repre¬ 
sentative is chosen; second, that such representa¬ 
tive asks the employer to bargain with if as the 
exclusive representative; third, that the employer 
refuses to so bargain; fourth, that a charge is filed 
with the Board against the employer for such re¬ 
fusal; fifth, that the Board issues a complaint 
against the employer and gives notice that a hear¬ 
ing will be held on such complaint before the 
Board; and sixth, that the Board finds fhat the 
charge has been sustained and orders the employer 
to cease and desist from refusing to bargain col¬ 
lectively. Even then no penalties accrue for a 
failure to obey the Board’s order. The Act pro¬ 
vides for a review by an appropriate Circuit Court 
of Appeals. Only for failure to obey that! Court’s 
order affirming the Board’s order can [the em¬ 
ployer incur a penalty, i. e., for contempt (thereof. 
Appellants thus seek to base their case op a situ¬ 
ation which may never arise. Under tljese cir¬ 
cumstances not even a declaratory judgment would 
be proper. Infra, pp. 171-8. 
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So far as the elections are concerned, appellants 
stand in no position to object. No existing agree¬ 
ment concerning the rates of pay, wages, and hours, 
or other conditions of employment, can possibly be 
affected by certification of representatives for pur¬ 
poses of collective bargaining. The choice of a 
representative is in effect the selection of an agent. 
To say that either of two contracting parties has a 
contractual right to the other’s retaining any par¬ 
ticular agent is offensive even to traditional common 
law concepts. Much more so is it offensive to the 
principle of free choice in the selection of repre¬ 
sentatives by employees to maintain that an em¬ 
ployer has a constitutional right to the retention by 
the employees of any particular representative. 
The choice of a representative for the purpose of 
negotiating terms of employment does not alter 
those terms already in existence. The negotiation 
of new terms or the alteration of existing terms can 
only be effected by mutual consent of the parties, 
regardless of whom the employees may choose as 
the representative for the purpose of negotiating 
with respect thereto. Nor will the holding of a 
hearing and certification of representatives deprive 
any of appellants’ employees of their right freely 
to contract with the appellants. The machinery 
provided in Section 9 (e) is primarily designed to 
enable employee groups to settle differences as to 
choice of representatives. The Board’s direction 
of election merely provides for a resort to the bal- 
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lot box, and will result in a “mere finding of fact 
without mandatory effect. ” Associated press v. 
Herrick, 13 F. Supp. 897, 900 (S. D. N. Y.) ; Lola 
Echols v. Madden, Jan. 22,1936 (D. Columbia, Ad¬ 
kins, J.). 


The eases relied upon by appellants are 
distinguishable. Injunctive relief was the: 
erly afforded because the plaintiff would 
risk of incurring cumulative criminal o| 
penalties or exactions if he followed the 


readily 
*e prop- 
run the 
r other 
normal 


procedure under the statute assailed as unconsti¬ 
tutional, or because the statute was self-operating 
and was presently effective against him. Thus, Ex 
parte Young, 209 U. S. 123, and Federal Trade 
Com’n v. Millers National Federation, 57 App. 
D. C. 360, involved various criminal or money 
penalties, clearly applicable to the plaintiffs. In 
Carter v. Carter Coal Co., 56 Sup. Ct. 855, the stat¬ 
ute imposed a prohibitive 15% tax for njon-com- 
pliance with the code; its assessment was! manda¬ 
tory; it was “definitely imposed and its faction 
certain to ensue.” In Pennsylvania v. West Vir¬ 
ginia, 262 U. S. 553, the requirements of the West 
Virginia statute necessitated no administrative de¬ 
termination to make them presently effective; 
cumulative criminal penalties were imposea for its 
violation; the situation when the suit was ^Drought 
was such that the statute directly and imm|ediately 
worked a large curtailment of the volume of nat¬ 
ural gas moving into the states bringing sfiit. In 
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Pierce v. Society of Sisters, 268 U. S. 510, the 
plaintiffs operated profitable private schools; the 
Oregon statute, requiring children to be educated 
in public schools, though not yet effective, had al- 
readv caused the withdrawal of children from 
plaintiffs’ schools who would otherwise have con¬ 
tinued therein, and cut down plaintiffs’ income; 

i 

the injury to the plaintiffs was immediate, continu¬ 
ing, and if not halted would shortly have become 
complete. In Watson v. Sutherland, 5 Wall. 74, 
the plaintiff’s physical property was immediately 
threatened with seizure by invalid process. Like¬ 
wise, in Euclid v. Ambler Realty Co., 272 L T . S. 
365; Terrace v. Thompson, 263 U. S. 197; and 
Traax vl Baich, 239 U. S. 33, the statute in each 
case was self-executing, imposing legal obligations 
of its own force without any intervening adminis¬ 
trative action; criminal penalties were imposed for 
breach; and the damage suffered by the plaintiff 
was immediate and continuing. The case of 
Barger v. Hill, 76 F. (2d) 198, decided by the 
Ninth Circuit, is likewise distinguishable, cumula¬ 
tive money penalties being incurred. That de¬ 
cision can certainly be given no weight here in view 
of the subsequent ruling by the same Court in Car¬ 
lisle Lumber Co. v. Hope, 83 F. (2d) 92, denying 
an injunction to restrain complaint proceedings 
under the precise circumstances of the cases at bar. 
Supra, pp. 56-7. In Rickert Rice Mills, Inc., v. 
Fontenet, 297 U. S. 110, there was a large tax en- 
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forceable by penalties, and the circumstances in¬ 
volved, as Judge Adkins pointed out below (No. 
6696, R. 80), were not at all similar to those at bar. 

As shown above (supra, pp. 41-66), the situation 
here is entire!v different from that in aiiv of the 
cases relied upon by appellants. The National 
Labor Relations Act does not levy on property or 
impose any tax, exaction, or cumulative jcriminal 
or other penalty, either before or after[ judicial 
review in the Circuit Court of Appeals. Moreover, 
the Board and its officers are acting stricjly in ac¬ 
cord with the terms of the statute. Filially, the 
Act is not now being enforced against any of these 
appellants, as they appear to contend. The stage 
of enforcement is reached only after the Board has 
issued a cease and desist order, and the Circuit 
Court of Appeals, after appropriate reyiew, has 
rendered a decree affirming and enforcing the 
order. And then, the sole penalty would be that 

i 

of contempt for violation of the order of! the Cir¬ 
cuit Court of Appeals itself. 

C. THE ALLEGED THREAT OF PROSECUTION UNDER SECTION 12 IS 
WITHOUT BASIS. IN ANY EVENT SUCH ALLEGED INJURY 
AFFORDS NO GROUND FOR EQUITABLE RELIEF AGAINST THESE 
APPELLEES 

■ 

Appellants’ allegations that they will bp subject 
to the penalties of Section 12, particularly if they 
should seek to prevent the alleged intrusion of the 
appellees or the production and disclosure! of books 
and documents or otherwise resist, impede, pre- 
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vent, or interfere with appellees or their agents in 
the enforcement of the Act (e. g., No. 6696, R. 7), 
are plainly without substance, on a number of 
grounds, each of which is conclusive. 

(a) Section 12 is not applicable to non-com¬ 
pliance with the Board’s subpoenas or mere denial 
of access to books and records. As to subpoenas 
as well as cease and desist orders, the Act provides 
other and specific means of enforcement. Section 
12 “can not be construed to provide sanctions to 
compel obedience to the Board’s orders for the 
enforcement of which the statute requires affirma¬ 
tive Court mandates.” Associated Press v. Her¬ 
rick, 13 F. Supp. 897, 900 (S. D. N. Y., Bondy, J.). 
By the same token the Section does not apply to a 
mere denial of access to books or records, for this 
authorization, granted under Section 11 (1) of the 
Act in conjunction with the subpoena power, was 
obviously intended to be followed up by the issu¬ 
ance and enforcement of subpoenas in the event 
access to records were denied. Associated Press v. 
Herrick, supra; Jamestown Veneer and Plywood 
Corp. v. Boland, 15 F. Supp. 28, 31 (W. D. N. Y., 
Knight, J.). “A bona fide resistance in such mat¬ 
ters in order to secure a Court test would not 
* * * come within the penal provisions of Sec¬ 
tion 12.” Bradley Lumber Co. v. National Labor 
Relations Board, 84 F. (2d) 97,100 (C. C. A. 5th); 
Bethlehem Shipbuilding Co. v. Nylander, 14 F. 
Supp. 201, 204 (D. Cal., Stephens, J.). 
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If Congress had intended to impose a criminal 
penalty for refusal to attend as a witness or pro¬ 
duce evidence in obedience to the subpoena pr other 
lawful requirement of the Board or its agents, 
Congress would, without doubt, have followed the 
corresponding provision in the analogous Federal 
Trade Commission Act, Sec. 10,15 U. S. C., Sec. 50. 
The fact that Congress did not follow this provi¬ 
sion, or similar provisions in other statutes (Inter¬ 
state Commerce Act, as amended, 49 U. S. C., Sec. 
46; Communications Act, 47 U. S. C., Sec. 409), 
can only be interpreted to mean that Congress had 
no intention of imposing such penalties as the 
other statutes provide. 

These conclusions, apparent from the siructure 
of the Act as a whole, are confirmed by thp legisla¬ 
tive history of Section 12, which sets at j’est any 


doubt as to the intention of Congress in 


this re¬ 


spect. Senate Report No. 573 (May 2,1935),p. 15; 
House Report No. 7147 (June 10, 1935), p. 25. 

Section 12 is directed at wholly different conduct 
from that which appellants profess to believe. It 
was intended simply to prevent an assault upon the 
Board’s agents, tampering with records, interfer¬ 
ence with witnesses, and the like. It is prptective, 
preventive, and negative in force and effect, and 
imposes no affirmative duties of the type ponjured 
up by appellants. 9 J 

9 It should be added that even if appellants were jin danger 
of undergoing prosecution for violation of Section 12, that 
would not by itself constitute sufficient grounds jfor equity 
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(b) Neither the existence of Section 12 nor a 
vague apprehension of prosecution is sufficient; 
appellants must show by specific averments of fact 
that there is actual “imminency of injury from 
prosecution. ” Sparks v. Mellwood Dairy, 74 F. 
(2d) 695 (C. C. A. 6th). Appellants fail utterly 
to meet this requirement. As the court below 
found, the bills do not allege that appellants have 
interfered with witnesses, assaulted any agents of 
the Board, tampered with records, or done any 
other act within the prohibition of Section 12, or 
that they have any intention of doing so. E. g., No. 
6696, R. 79, 86. And, furthermore, Judge Adkins 
found that there is no allegation that the appellees 
or any other persons have threatened or even in¬ 
tend to enforce Section 12 against the appellants 
by reason of any act in violation thereof. E. g., 
No. 6696, R. 79, 86. Obviously, Section 12 is not 
being invoked against appellants, and consequently, 
as the court below stated, it is not even necessarv to 
construe i Section 12. See National Harness Mfrs. 
Assn. v. Federal Trade Commission, 268 Fed. 705, 
708 (C. C. A. 6th), and cases under this Act. 
Jamestown Veneer & Plywood Co. v. Boland, 15 
F. Supp. 28, 31 (W. D. N. Y., Knight, J.) ; Bethle- 

jurisdiction. The mere fact that they would be forced to 
raise the constitutional issues in a criminal suit is no basis 
for enjoining procedure under the Act. Spielman Motor 
Sales Corp. v. Dodge , 295 U. S. 89. In no event are there 
allegations of any such undue or cumulative penalty as to 
bring these cases within the doctrine of Ex parte Young. 
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hem Shipbuilding Co. v. Nylander, 14 F. Sujp. 201, 
204 (D. Cal., Stephens, J.). j 

The situation here is similar to that in Chicago 
Board of Trade v. Olsen, 262 U. S. 1, wli^re the 
plaintiffs sought to have declared unconstitutional, 
among other provisions, a section of the Grain 
Futures Act providing that after investigation, a 
complaint by the Secretary of Agriculture, and 
hearing, a Commission might exclude from all con¬ 
tract markets any person found violating the Act. 
The Court, in affirming the dismissal of the bill on 
other grounds, said: J 

The plaintiffs do not aver that they are 
committing acts which will subject them to 
such exclusion, or that charges havp been 
made and proceedings have been begun or 
are about to be begun against them by the 
Secretary of Agriculture. Until thfey are 
thus in danger of suffering prejudice from 
the operation of the paragraph, they pannot 
invoke our decision as to its validity (ip. 43). 

(c) The institution of criminal proceedings un¬ 
der Section 12 is exclusively the function !of the 
Attorney General and the appropriate United 
States Attorney, neither of whom is joined as 
party defendant in these suits. Appellants may 
not enjoin these appellees from the possibility of 
doing acts they plainly have no authority jto do. 
Claire Furnace Co. v. Federal Trade Commission, 
274 U. S. 160; Appalachian Electric Power Co. v. 
Smith, 67 F. (2d) 451 (C. C. A. 4th), cerj:. den. 

95049—36-6 
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54 Sup. Ct. 458; Yarnell v. Hillsborough Packing 
Co., 70 F. (2d) 435, 439 (C. C. A. 5th); Bookbind¬ 
ers Trade Ass’n. v. Book Manufacturers Institute, 
7 F. Supp. 847 (S. D. N. Y., Patterson, J.). Ap¬ 
pellants do not allege, and the court below did not 
find, that the matter has even been referred to the 
proper United States Attorney for prosecution. 
Other cases under the Act ruling out the argument 
from Section 12 on this ground are S. Buchsbaum 
Co. v. Beman, 14 F. Supp. 444, 448 (N. D. Ill., 
Wilkerson, J.) ; Jamestown Veneer & Ply wood Co. 
v. Boland, 15 F. Supp. 28, 31 (W. D. N. Y., Knight, 
J.); Wilson dc Co. v. Gates, July 16, 1936 (D. 
Minn., Joyce, J.). 

(d) In those cases cited by appellants (supra, 
pp. 67-9) where the plaintiff was permitted to test 
the validity of substantive statutory provisions in 
an injunction suit because of threatened cumula¬ 
tive criminal penalties or other great and irrepar¬ 
able injury, the penalty or injury accrued by virtue 
of violation of those self-same substantive provi¬ 
sions. ' So here, the appellants could enjoin the en¬ 
tire proceedings, on the authority of those cases, 
only if they were threatened with cumulative crim¬ 
inal penalties under Section 12 for engaging in the 
unfair labor practices set forth in the Board’s com¬ 
plaints and made the subject matter of the sched¬ 
uled hearings. But the appellants do not even 
claim that unfair labor practices are included in 
the prohibitions of Section 12. It follows that ap- 
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pellants cannot obtain a sweeping injunction 
against the entire hearings and proceedings.] 

For all these reasons, the alleged threat of | prose¬ 
cution under Section 12 cannot justify eqpitable 
relief herein. The same argument from Section 

i 

12 was rejected in each of the four Circuit Court 
of Appeals cases cited above, arising under the 
same circumstances as the cases at bar, as j^ell as 
in various District Court decisions cited (above, 
pp. 53-67. 

D. appellants’ other objections to the remedies established 


BY THE ACT ARE WITHOUT MERIT 


Appellants contend that the remedies established 
by the Act are insufficient or faulty. The conten¬ 
tion that the remedies are not plain, adequaje, and 
complete (Br. pp. 101-2), and that appellants may 
be subjected to the criminal penalties of Section 
12 (Br. pp. 125-137) have already been disposed of. 
The objection that appellants will be subject to 
irrecoverable expense and their business irrepar¬ 
ably injured prior to the issuance of final orders by 
the Board will be discussed under a separate: head¬ 
ing. Inf ra, p. 88ff. We consider now tho$e con¬ 
tentions of appellants that: (1) the Act does not 
permit an independent judicial review of the 
Board’s findings on jurisdictional facts (Br. pp. 
119-124) ; (2) the Act is invalid in toto, and hence 
appellants are deprived of all remedies thereunder 
(Br. pp. 102-110) ; (3) one invoking the statutory 
remedies may be estopped from asserting his con- 
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stitutional objections (Br. pp. 124-5); and (4) the 
party aggrieved, invoking the provision of Section 
10 (f) to review a cease and desist order, is given 
no opportunity for review by the United States 
Supreme Court (Br. p. 114). 

None of these arguments is well taken, as we now 
show: 

1. The Act permits an independent judicial review of the Board’s 
findings as to jurisdictional facts, if such review is a constitutional 
requisite 

If appellants’ contention that Article III of the 
Constitution requires a review de novo in the Cir¬ 
cuit Court of Appeals in respect to jurisdictional 
facts be fully accepted, it would mean merely that 
the party against whom the Act was being applied 
had the right to a trial of the jurisdictional facts 
“de novo”; that is, after the matter had already 
been passed upon by the Board. If such review 
de novo is a constitutional requisite, then this Act, 
like the Longshoremen and Harborworkers’ Act 

i 

and the Packers and Stockyards Act, will be con- 
strued to permit such review. Cf. Crowell v. Ben- 

I 

son, 285 U. S. 22, 62; St. Joseph Stockyards v. 
United States , 56 Sup. Ct. 720. As the Circuit 
Court of Appeals for the Fifth Circuit pointed out 
in the Bradley Lumber case, supra (84 F. (2d) 97, 
100 ): 

Nor do we think that the Board’s findings 
of the facts on which jurisdiction rests will 
conclude a court when reviewing a final 
order under the procedure fixed by the 
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Act, but under a proper construction of the 
Act jurisdictional findings will be subject to 
full judicial review. Crowell v. Benson, 285 
U. S. 22. The appellants can have a! recog¬ 
nition of all their just rights und|er the 
scheme of procedure set up by the Ajct. 


This argument is conclusive so far as the i>resent 
suits are concerned. It may be doubted, moreover, 
that Crowell v. Benson goes as far as the appellants 

contend. That case was narrowlv restricted to a 

%/ 

proceeding inter partes (285 IT. S. at p. 57-58), and 
cannot be construed as overturning the established 
procedure of quasi judicial bodies carrying out gov¬ 
ernmental functions. Kreutz v. Burning, 69 F. (2d) 
802, 804; cf. Pacific States Paper Trade Associa¬ 
tion v. Federal Trade Commission, 273 IT. S. 52, 
63; Florida v. United States, 292 U. S. 1, 12. In 
the recent St. Joseph Stockyards case, supra, the 
Supreme Court had under consideration the issue 
of confiscation raised in a legislative, rate-ihaking 
proceeding under the Packers and Stockyards Act. 
The most that was required there, and wotald be 
required here, is that the reviewing Court j weigh 
the evidence underlying the findings as to jurisdic¬ 
tional facts, to determine whether “the evidence 
clearly establishes that the findings are wrong.” 
56 Sup. Ct. at 726-7. Typically the Board’s find¬ 
ings as to jurisdictional facts are not controverted. 

: 

The only questions generally raised go to thb legal 
conclusions from the facts. These questions, as 
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always, are matters of law for the Court upon re¬ 
view of the entire record. 

2. The contention that the Act’s substantive provisions are void in 
toto is unsound. In any event it does not affect the validity or 
adequacy of the Act’s procedural machinery 

Appellants claim that the substantive provisions 
of the Act are void in toto, and that this de¬ 
prives them of any remedy whatever thereunder 
(Br. p. 102-110). The argument is without merit, 
on two counts. First, the Act is plainly not void in 
toto. It cannot be disputed that the Act is valid in 
its general scope as a regulation of interstate com¬ 
merce, 1 and may validly be applied at least to 
agencies of interstate transportation or communi¬ 
cation, pipe lines, as well as numerous enterprises 
carried on in the current of commerce. Infra, pp. 
109-118. Likewise, the Act is valid irrespective of 
the commerce power, in the District of Columbia 
and the Territories. Sec. 2(6); Atlantic Cleaners 
& Dyers, Inc., v. United States, 286 U. S. 427, 430; 
El Paso, etc., By. Co. v. Gutierres, 215 U. S. 87. 

Second, the validity of the Act’s substantive pro¬ 
visions has no bearing on the validity and adequacy 
of its procedural machinery. These administra¬ 
tive provisions are in all substantial respects 
identical with the provisions of the Federal Trade 
Commission Act, which have been approved as a 
constitutional and appropriate method of adminis¬ 
tering a Congressional statute. A. L. A. Schechter 
Corp. v. United States, 295 U. S. 495, 533; Hum - 
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(C. C. 
46, 48. 


Ler the 
Labor 


phrey’s Executor v. United States, 295 U. (3. 602, 
624, 628; Arkansas Wholesale Grocers Ass’n. v. 
Federal Trade Commission, 18 F. (2d) 866, cert, 
den., 275 U. S. 533; National Harness Mfgrs. Assn. 
v. Federal Trade Commission, 268 Fed. 705 
A. 6th); see Crowell v. Benson, 285 U. S. 22, 
Sweeping constitutional and jurisdictioiial ob¬ 
jections, going to the validity of the statute as a 
whole, have been raised and passed upon unc 
machinery of the present Act ( e. g., National 

i 

Relations Board v. Jones & Laughlin Steel \Corp., 
C. C. A. 5th, June 15, 1936; National Labor I Rela¬ 
tions Board v. The Associated Press, C. C. A. 2nd, 
July 13, 1936), as well as under the comparable 

machinerv in the Federal Trade Commission Act. 
•/ 

E. g., Arkansas Wholesale Grocers Assn. v. Fed¬ 
eral Trade Commission, 18 F. (2d) 866, cert, den., 
275 U. S. 533; Pacific States Paper Trade Assn. 
v. Federal Trade Commission, 273 U. S. 52, 6$. To 
the same effect are Cavanaugh v. Looney, 24^ U. S. 
453; Spielman Motor Sales Corp. v. Dodg |e, 295 
IT. S. 89; Lee Moor v. Texas & New Orleans^R. R. 
Co., 56 Sup. Ct. 372; and Bailey v. GeorgV, 259 
U. S. 16, where injunctive relief was denied al¬ 
though constitutional objections were urged in¬ 
volving the total validity of the statutes inv 
The three cases last cited are particularly s 
cant because the Supreme Court in other cas^s sus¬ 
tained the very same constitutional objections to 
the same or similar statutes where appropriately 


blved. 

gnifi- 
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raised, subsequently. A. L. A. ScJiechter Corp. v. 
United States, 295 U. S. 495), previously ( Butler 
v. United States, 56 Sup. Ct. 312) or concurrently 
{Bailey v. JDrexel Furniture Co., 259 U. S. 20) with 

i 

its decision denying equitable relief. 

Appellants suggest no irreparable injury cog¬ 
nizable in equity which would result from raising 
these issues under the machinery established by 
the Act. As a practical matter, the Circuit Court 
of Appeals would pass upon these issues, as it has 
done in numerous cases under this and other stat¬ 
utes. Supra, p. 79. It is fantastic to say that 
this Court, for example, would hold it was somehow 
deprived of power to determine the validity of the 
Act in toto in any proceeding Tinder Section 10 to 
enforce or review a cease and desist order. The 
Court’s jurisdiction derives from Article III of the 
Constitution and. various acts of Congress pur¬ 
suant thereto, and not from the commerce clause. 
The Court would thus at least decide whether or 
not it had jurisdiction and, if it should determine 
that the Act was unconstitutional, the least it would 
do would be to refuse to take jurisdiction of the 
case. It would follow that the Board’s final orders 
could not be enforced against appellants and there 
would be a ruling by the Court that the Act was 
unconstitutional. This is, indeed, as far as the 
courts ever go in declaring statutes unconstitu¬ 
tional. Certainly appellants would be fully pro¬ 
tected, and as the Supreme Court has frequently 


decided {supra, pp. 79-80), has no more neejl to in¬ 
voke the extraordinary processes of equity j;han in 
other situations where the statute’s validity is chal¬ 
lenged only in part. 

Cases such as Euclid v. Ambler Realty Co., 272 
U. S. 365, cited by appellants in this connection 
(Br. p. 109), are distinguishable on a ground 
already noted, supra, pp. 67-9; namely, that there 
the statute was not only claimed to be wholly in¬ 
valid but was presently effective against the plain¬ 
tiff and causing immediate, substantial, and. irrep¬ 
arable injury to the value of his property. 

Appellants also rely (Br. pp. 107-109) on two 
District Court decisions in injunction suits under 
this Act. Stout v. Pratt, 12 F. Supp. 864 (JD. Mo., 
Otis, J.), and El Paso Electric Co. v. Madden et al., 
15 F. Supp. 81 (D. Tex., Boynton, J.). These 
cases were not correctly decided. The El Paso de¬ 
cision is utterly inconsistent with the controlling 
ruling of the Fifth Circuit previously rendered in 
Bradley Lumber Co. v. National Labor Relations 
Board, 84 F. (2d) 97, holding the Act constitu¬ 
tional and denying injunctive relief. As for the 
Stout case, decided by Judge Otis, it was not 
affirmed on appeal on the ground of unconstitu- 
tionalitv, but rather on the discretion exerc ised by 
the trial court. Supra, pp. 58-9. The only case 
cited by Judge Otis, Norton v. Shelby, 11$ U. S. 
425, has no bearing on the issue here involved. It 
merely declares, in dictum, that in a suit on bonds 
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issued by county commissioners under an invalid 
statute, the unconstitutionality of the statute is a 
sufficient defense. 

3. The party invoking the statutory remedies does not waive any 

constitutional or other rights 

From what has already been said, appellants can¬ 
not sustain the contention (Br. p. 124) that they 
will waive any constitutional or other rights by 
proceeding under the statutory machinery. Here 
again, the Circuit Court of Appeals for the Fifth 
Circuit correctly concluded in the Bradley Lumber 
case, 84 F. (2d) 97, 100: 

We do not think, as is argued, that appel¬ 
lants’ appearance before the Regional Di¬ 
rector or the Board at a hearing or the 
submission of evidence by them will waive 
an objection duly taken to the jurisdiction. 
The rules of procedure adopted by the 
Board expressly say that. 

As Judge Knight pointed out in response to a 
similar contention in Jamestown Veneer & Ply¬ 
wood V. Boland, 15 F. Supp. 28, 30 (W. D. N. Y.) : 

The plaintiff does not lose or waive any 
rights by failing to proceed in anticipation 
of action by the Board. Federal Trade 
Commission v. Claire Furnace Co., 274 U. S. 
160; United States v. Illinois R. R. Co., 244 
U. S. 82; Chamber of Commerce of Minne¬ 
apolis v. Federal Trade Commission, 280 F. 
45; Sykes et al. v. Jenny Wrenn Co., 78 F. 
(2d) 729. 
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Judge Bondy put the matter well in Associated 
Press v. Herrick, 13 F. Supp. 897, 900 j(S. D . 

The orders of the Board are not self-exe¬ 
cuting. Upon application by the Board only 
a United States Circuit Court of Appeals, 
or if the Circuit Court is in vacati on, the 
District Court may upon notice, aid with 
the entire record of the proceedings, before 
it, enforce the order of the Boardf Only 
for disobedience thereafter can any penal¬ 
ties or sanctions be applied. Until tljie court 
has acted complainant can stand upqn what 
it deems to be its constitutional rights with- 

° i 

out fear of punishment if the court] should 
decide that complainant’s contention is er¬ 
roneous. 

i 

See also, Claire Furnace Co. v. Federal Trade 

i 

Comn., 274 U. S. 160; Sykes v. Jenny W^en Co., 
78 F. (2d) 729 (App. D. C.). i 

It has never been held under comparable ptatutes 
that the party proceeding thereunder waived any 
constitutional rights, and there is no such waiver 
here. Could it be supposed that this Couift, in an 


appropriate proceeding under Section 10 to 


enforce 


or review a cease and desist order, would hpld that 
it was foreclosed from considering any jurisdic¬ 
tional objections because the employer in Question 

i 

had waived his right to raise these questions ? Ob¬ 
viously not. Three separate Circuit Courts, in the 
only four cases thus far decided according to the 
statutory machinery under Section 10, ha^e repu- 
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dialed the suggestion by passing squarely upon the 
jurisdictional and constitutional issues raised. 

The dictum in Chastleton Corp. v. Sinclair, 264 
U. S. 543, 547, relied upon by appellants (Br. 
p. 125), must be considered in its context, and can 
readily be shown to be inapplicable here. The 
case involved the Emergency Rent Laws for the 
District of Columbia (41 St at. 297, amended in 42 
Stat. 200, 543). Hahn, Lake, and the Chastleton 
Corporation brought a bill in equity to restrain en¬ 
forcement of an order of the Rent Commission 
cutting down the rentals for a certain apartment 
house. The defendants were the members of the 
Rent Commission and the various tenants. In 
brief, the statute authorized the Commission, after 
hearing upon notice to all “ parties in interest ”, to 
make orders fixing “fair and reasonable’’ rentals. 
Such proceedings could be instituted by the Com¬ 
mission on its own motion, or bv or on behalf of 

7 

anv tenant or owner, notwithstanding the existence 
of any lease (Sec. 106, as amended). An appeal 
could be taken within ten days by “any party to the 
complaint” to the courts of the District of Colum¬ 
bia (Sec. 108). 

Under the circumstances of that case a bill in 
equity was plainly the appropriate remedy, on 
recognized grounds. There were many tenants 
who claimed under the order, and who were insist¬ 
ing on refunds as of the date of the complaint, as 
provided by the statute (Sec, 107). The owner 
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was subject to numerous suits for recovery of the 
excess collected over the rental provided by the 
order (Sec. 112), and, for withholding any services 
to the tenants, to numerous penalty suits and crim¬ 
inal prosecution (Sec. 113, as amended). More¬ 
over the statute provided that the order be fully 
determinative of all rights as between the landlord 
and his tenant, even though a holdover, unless and 
until set aside on final appeal, and that J in the 
meantime it be fully effective, for this purppse and 
for the purpose of the running of rent to be re¬ 
funded as of the date of the complaint (Spcs. 106, 
107, 108, 110, 111). The order was thus a cloud 
on the ownership which presently and substanti¬ 
ally affected its value. 

There were other factors rendering inadequate 
the remedy provided by the statute, (i) The pro¬ 
ceeding under the statute was not in rem, and the 
mortgagees through whom plaintiffs Halm and 
Chastleton took title had not been given due notice. 
Consequently the order was a nullity as to them. 
264 U. S. at p. 546, 549. (ii) In addition, these 
plaintiffs were not “parties to the complaint” be¬ 
fore the Commission, and did not even take title 
through Lake, who owned the property wpen the 
Commission’s order was made. Therefore they 
w r ere not in position to bring the statutory! appeal 
in order to make any contention, constitutijonal or 
otherwise, even if, as seems very unlikely, their in¬ 
terest vested within the ten day period, (ijii) Ap- 
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parently Lake had not raised the constitutional 
issue before the Commission, if he participated at 
all. Even if Hahn and Chastleton could somehow 
intervene in the statutory review, they would have 
been required to take the issues as they found 
them. Cf. United States v. Houde Engineering 
Corp 9 E. Supp. 836 (W. D. N. Y.). (iv) If 
Hahn and Chastleton had on their own motion ap¬ 
plied to 1 the Commission for a new rent determina¬ 
tion, they would have come within the familiar rule 
that one invoking the benefits of a statute may not 
attack its constitutionality. United Fuel Gas Co. 
v. R. R. Comm., 278 U. S; 300. 

That is not at all the situation here. There is 
no outstanding “ order” of the Board. The ap¬ 
pellants are threatened with no multiplicity of 
suits, criminal or otherwise. The waiver doctrine 
has no application to them; presumably the com¬ 
parable situation here would be waiver by the em¬ 
ployees filing the charges or petitions before the 
Board. The present Act imposes no penalties of 
any kind other than those normally available to the 
Circuit Court of Appeals for contempt of its own 
order, after the Board proceeding has run its full 
course and the Board’s order has been affirmed and 
enforced in that Court. 

4. The party aggrieved is not denied review by the Supreme Court 

Review by the Supreme Court is available 
should the party aggrieved receive an adverse deci- 
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sion under Section 10 (f). Apart from Sections 
239 and 240 of the Judicial Code (28 U. S. C., Secs. 
346, 347), which authorize review by the Supreme 
Court on certiorari or certification and plainly 
have application to any case in a Circuit Cburt of 
Appeals, the National Labor Relations Act itself 
specifically so provides as to proceedings for en¬ 
forcement under Section 10 (e). Such provision 
is patently incorporated by reference in IjSection 
10 (f) as to proceedings on petitions for Review. 
It might be noted that at the present stage of these 
cases, before it is known whether the Circuf: Court 
of Appeals will decide for or against the Board in 
the contemplated proceedings under Section 10 (f), 
it cannot be known whether the Board orj appel¬ 
lants will be adversely affected by this contention 
that the losing party under Section 10 (f) has no 
remedy by appeal to the Supreme Court, j 
Nor is Supreme Court review foreclose^ under 
the theory of the General Electric case, 281 U. S. 
464, as appellants contend (Br. p. 112). The re¬ 
view by the Circuit Court of Appeals under this 
Act is similar to that under the Federal! Trade 
Commission Act (supra, pp. 43-8) and theajnended 
Radio Act, upheld in Federal Radio Commission v. 
Nelson Bros., 289 U. S. 266. The Boardj’s find¬ 
ings of fact are conclusive if supported jby evi¬ 
dence; full review of jurisdictional facts| is not 


foreclosed (supra, pp. 76-7) ; questions of 


law are 




88 


for the Court. As to orders for affirmative action, 
such orders are similar to those made by equity 
courts as an incident to injunctive relief in the 
absence of express statutory authorization (cf. 
Standard Oil Co. v. United States, 221 U. S. 1; 
United States v. Sugar Institute, 56 Sup. Ct. 629), 
and are not without express statutory precedent. 
Interstate Commerce Act, 49 U. S. C., Secs. 5(15), 
16(12); Packers and Stockyards Act, 7 U. S. C., 
Sec. 216. 

This argument of appellants that the review by 
the Circuit Court of Appeals is too sweeping and 
complete contrasts curiously with its assertion in 
another connection that the review is so narrow as 
to infringe upon the judicial power of the federal 
courts (Br. pp. 119-124). 

m. THE ALLEGED INJURY ARISING INCIDENTALLY AND 
INDIRECTLY FROM COMPLAINT AND ELECTION PRO¬ 
CEEDINGS UNDER THE ACT AFFORDS NO BASIS FOR 
EQUITY JURISDICTION 

The appellants’ allegations of injury incidental 
to the complaint and election proceedings under the 
Act are summarized above, p. 40. A verified re¬ 
turn was filed in each case contesting certain of the 
allegations (e. g.. No. 6696, R. 34) ; and in most 
cases opposing affidavits were submitted. E. g., 
No. 6696, R. 45 ff. We submit that the court below 
did not err in finding that appellants will not suffer 
irreparable and irremediable injury of such char- 
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aeter as to justify equitable intervention. 'jThe al¬ 
legations and evidence in this category—incon¬ 
venience, expense, disturbance of plant and em¬ 
ployee relations, etc.—do not constitute a sufficient 
basis for restraining the conduct of a hearing be¬ 
fore an administrative body or otherwise interfer¬ 
ing with a duly established statutory procedure. 
The reasons for this are clear. 


A. THE APPLICABLE PRINCIPLES 


First, the alleged injury is speculative, remote, 
indirect, difficult to measure, and probably of 
minor significance. Historically and practically 
equitable relief is an extraordinary remedy. It 
may not be grounded upon general allegations that 
apprehended acts will inflict injury; facts must be 
alleged from which the court may reasonably infer 
that this will be the result. See cases cited supra, 
pp. 3£ML0. The vague, general allegations here ob¬ 
viously “fall short of the standard of candpr and 
precision’’ set up by the cases. Hegeman Farms 
Co. v. Baldwin, 293 U. S. 163,170. 

This is particularly apparent with regard to the 
claims that the Board proceeding will disclose con¬ 
fidential data, and that appellants’ businesses will 
be disrupted and destroyed. Such contentions rest 
on pure conjecture and are beyond belief. They 
are mere words. Appellants are responsible gov¬ 
ernment officers, and it may not be presumed that 
they will carry out the investigatory functions con- 
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ferred upon them by Congress in an arbitrary and 
unreasonable manner. Continental Baking Co. v. 
Woodring, 286 IT. S. 352, 369. 10 

In the Brown Shoe case (No. 6698), where the 
appellant could draw upon a previous experience 
of the same general nature, the evidence shows that 
the alleged injury is in fact apparently non-exist¬ 
ent. The evidence produced by appellant consists 
of eight affidavits by salesmen of the company and 
three affidavits by officials of the company (R. 
57-60, 73-6). Virtually all the affidavits of the 
salesmen are based upon hearsay evidence of what 
the salesmen were told bv retail merchants as to 

I 

what the retail merchants were told bv their cus- 
tomers. In all this affidavit proof there appears not 
more than one or two isolated instances of losses 
in sales which may reasonably be attributed to the 
proceeding before the Board. The affidavits by the 
officials of the company were prepared by the vice- 
president, the general sales manager, and the as¬ 
sistant general sales manager. The first two merely 
state in general terms that the company has suf¬ 
fered a loss of sales arising out of the publicity of 
the hearing before the Board; the third does not 
even state this (R. 68-72). 

10 Mere matters of conjecture or conclusions of this type 
are not admitted by the motion to dismiss, since they do not 
constitute facts well pleaded. Pacific States Payer Box 
Co. v. White , 296 U. S. 176, 185; liegeman Farms Co. v. 
Baldwin , 293 U. S. 163; Spielman Motor Sales Co. v. Dodge , 
295 U. S. 89. 
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The complaint in the previous case was issued by 
the Board on October 31, 1935. The hearing was 
held during November and December. There was 
thus, up to the date of the signing of the affidavits, 
a period of about three and a half months [ during 
which the appellant claims its sales were ajffected. 
Nevertheless it does not cite or make reference to 
a single figure from its sales statistics to slijow any 
concrete effect of the publicity upon itsj actual 
sales. 

So far as elections are concerned, they are typi¬ 
cally carried on after hours, off the plant premises, 
and without disturbance. See affidavit of J. War¬ 
ren Madden, Chairman of the Board. N6. 6699, 
R. 117-122. The very purpose of an election is 
to resolve existing questions or controversies 
among employees, to allay existing unrest and to 
prevent potential strife, all of which would have 
the effect upon these appellants which thpy now 
rely upon to prevent the conduct of the election 
proceedings in question. It is a curious ar^piment 
that workers schooled in democratic institutions 
would be more disturbed by the holding of hn elec¬ 


tion than bv the frustration of that 


flection 


through the injunctions sought by appellants. It 
is obvious that the conduct of an election in a[ demo¬ 


cratic society has, among other virtues, that of al¬ 
laying strife, not provoking it. It is also a matter 


of common knowledge that serious labor djsputes 
have been threatened because employees were de- 
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nied the simple right of choosing their representa¬ 
tives in a manner consistent with American 
traditions. Texas & New Orleans R. R. v. 
Brotherhood, 281 U. S. 548. Judge Stephens put 
the matter well in Bethlehem Shipbuilding Corp., 
Ltd. v. Nylander, 14 F. Supp. 201 (D. Calif.): 

Counsel for complainant argues that the 
very pendency of the complaint and the pos¬ 
sibility of the hearing prevents the work- 
nien from performing their duties and in¬ 
cites trouble. It is, of course, historically 
true that when labor was regarded by the 
government of its own country as merely 
one of the several raw materials that went 
into finished products, it necessarily ac¬ 
cepted its condition until open illegal action 
or revolution broke the bounds. We have 
happily moved forward and away from this 
unhealthy and unjust system of economics. 
Under the true American constitutional 
doctrine of equality of (persons it rather 
seems to me that workmen in a large plant 
are far more likely to bear what they regard 
as an injustice without resistance, if they 
mav be assured of a consideration of their 
grievances under governmental action (p. 
205). 

Second, the injury claimed does not arise from 
the direct enforcement of the Act. The Act is not 
now being enforced against these appellants. En¬ 
forcement is accomplished only upon the affirm¬ 
ance of a cease and desist order by a Circuit Court 
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of Appeals. Before or even after full judicial re¬ 
view, the Act does not work any exaction, tax, de¬ 
fault, or seizure of property, such as equity pro¬ 
tects against. The sole source of the alleged in¬ 
convenience, expense, etc., is the conduct oft. hear¬ 
ings on complaints of unfair labor practices or 
petitions for election, or of ballots to determine 
who represents employees. Such alleged injury, 
if it occurs, is a mere incident of the administra¬ 
tion of the Act, and is a possible concomitant of 
sa\y judicial proceeding. As a consequence, not a 
single element of the injury alleged could be ob¬ 
viated by transferring to the District Coiirt the 
trial of the issues raised in the Board’s complaints 
and the appellants’ bills. Such alleged injury, 
even if the facts well pleaded in the appellants’ 
bills be admitted, is not injury cognizable in equity. 

B. THE FOREGOING CONSIDERATIONS HAVE BEEN AT T^IE BASIS 
OF NUMEROUS DECISIONS IN COMPARABLE SITUATIONS 
DENYING THAT CONTENTIONS OF THIS CHARACTER ARE 
SUFFICIENT TO ESTABLISH A CASE FOR EQUITABLE RELIEF 

Appellants can refer to not a single case where 
damage of this character was held sufficient to set 
aside a statutory procedure comparable to that at 
bar; every decided case is to the contrary. In con¬ 
nection with the recovery legislation, the Supreme 
Court refused to restrain a criminal prosecution 
under a state recovery act, although constitutional 
issues were raised and there was an obvious [stigma 
and loss of public good will attached to such prose- 
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cution—a stigma far surpassing any fanciful in¬ 
jury arising from tlie scheduled administrative 
hearing under this Act. Spielman Motor Sales 
Corp . v. Dodge, 295 U. S. 89. In Richmond Ho¬ 
siery Mills v. Camp, 74 F. (2d) 200 (C. C. A. 5th), 
a similar suit to enjoin prosecution under the Na¬ 
tional Industrial Recovery Act, injunctive relief 
was denied despite allegations that the threat of 
prosecution, if carried out, would disconcert the 
complainant’s entire force of employees, impair its 
credit and good will, and render it unable to fill the 
orders of customers. The Court said: 

Appellant can protect its rights fully and 
completely in a criminal case, and therefore 
has no need to appeal to a court of equity. 
It is chimerical to say that its business or 
good will would suffer more if the constitu¬ 
tionality of the statute in question were chal¬ 
lenged in defense of a prosecution for a mis¬ 
demeanor rather than bv bill of injunction 

(p. 201). 

The same result has been reached under the In¬ 
terstate Commerce Act, where the Supreme Court 
denied an injunction against the conduct of a hear¬ 
ing alleged to be beyond the jurisdiction of the 
Commission and remitted the party to his remedy 
before the Commission and thereafter in the courts, 
notwithstanding the allegations that the proposed 
hearing would result in irremediable expense and 
inconvenience. Illinois Central Railroad v. United 
States, 244 U. S. 82. Another case under the same 
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Act, involving even more extensive damage and 
even more closely in point here, is Los \ngeles 
'Railroad v. United States, 273 U. S. 299, discussed 
above, pp. 50-1. The Court there refused to enjoin 
the publication of a report fixing a final valuation 
of the carrier’s property. The carrier uijged in 
vain that the Commission had “grossly under¬ 
valued” the property in violation of constitu¬ 
tional right (cf. Great Northern By. v. Weeks, 56 
Sup. Ct. 426); that the report would, unleks sup¬ 
pressed, “injure the credit of the carrier with the 
public”; and that the Commission might thereafter 
apply this report to the carrier’s injury inj subse¬ 
quent proceedings under the Act. The carrier was 
required to contest the validity of the Commission’s 
action in any such subsequent proceeding by the 
Commission based upon the valuation announced. 

Cases under the Federal Trade Commission Act 
are to the same effect. E. Griffiths Hughes, Inc., v. 


Federal Trade Commission, 63 F. (2d) 362, decided 
by this Court, was a suit to enjoin the Commission 


from making public a complaint issued agaijnst the 
complainant, from taking any testimony in public, 
and from making public the transcript of the testi¬ 
mony. The bill charged as the ground of injunc¬ 
tive relief that complainant’s business had been 
injured because of the announcement in tradie jour¬ 
nals of the issuance of the Commission’s complaint, 
and that the taking of testimony in public would 
aggravate and increase the injury. The Court 
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affirmed a decree dismissing the bill, saying that 
“where, as is here alleged, the possibility of loss is 
founded wholly on the public knowledge that an in¬ 
vestigation has been ordered, no good reason exists 
or can be shown why the public hearing should not 
continue’ 7 (p. 384). Likewise, in Chamber of 
Commerce of Minneapolis v. Federal Trade Com¬ 
mission, 280 Fed. 45 (C. C. A. 8th), the petitioner 
specifically questioned the constitutionality of the 
Federal Trade Commission Act and jurisdiction of 
the Commission over the parties and the subject 
matter. The Court refused to halt the Commis¬ 
sion’s hearing at the threshold, saying in part: 

The real gist of the complaint here is that 
it is claimed, and with plausibility, that the 
chief petitioner is not subject to the juris¬ 
diction of the Federal Trade Commission; 
that the commission is proceeding errone¬ 
ously and in excess of its powers; that the 
taking of the testimony before a final order 
can be made will be very expensive; and 
that a grievous burden is being inflicted 
upon petitioners, for which an ultimate set¬ 
ting aside of any order that may be made 
will not adequately compensate them. This 
is true in some degree of any order of the 
commission which may finally be set aside. 
The law does not contemplate that commis¬ 
sions of this nature will act arbitrarily nor 
without probable cause. It is, of course, 
conceivable that they may do so; but such 
a possibility cannot justify this court in ex- 


4 



ceeding its statutory powers and authority. 
To do so would be to deny to the administra¬ 
tive and legislative branches of the govern¬ 
ment the powers and authority whiph have 
been conferred upon them, and whibh have 
been uniformly upheld by the counts. It 
may be desirable that the law should provide 
for a preliminary review of questions of 
jurisdiction either by the Circuit Courts of 
Appeals or by the District Courts; but in 
the absence of such provision, we cannot as¬ 
sume that power (pp. 48-49). 

If the remedies established by these statjites are 
adequate and exclusive, and the inconvenience, 
expense, and other like injury incidental t|> a pro¬ 
ceeding thereunder does not justify the circumven¬ 
tion and destruction of the statutory remedial ma¬ 
chinery by extraordinary relief in equity, ijhen the 
same result must necessarily follow under the 
National Labor Relations Act. 

C. THE FOREGOING PRINCIPLES AND PRECEDENTS, RELIED UPON 
IN THE DECISIONS BELOW, HAVE BEEN FOLLOWED IN THE 
OVERWHELMING NUMBER OF INJUNCTION CASES ARISING 
UNDER THIS ACT, INCLUDING THOSE DECIDED BY ^OUR SEP¬ 
ARATE CIRCUIT COURTS OF APPEALS 

Allegations similar to those in the case At bar, 
relative to the inconvenience, expense, disturb¬ 
ances of employee and plant relations, etc., arising 
from the conduct of Board proceedings, were in¬ 
volved and were squarely rejected by the four Cir¬ 
cuit Court of Appeals whose decisions are cited 
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above, pp. 53-7. To cite one detailed example: in 
the Bradley Lumber case, decided by the Fifth 
Circuit (84 F. (2d) 97), the bill alleged, among 
other things, that the holding of the scheduled 
hearing and the assumption of power and jurisdic¬ 
tion in the premises by the Board and its agents 
would cause irreparable injury to the complain¬ 
ants; that complainants would be required to em¬ 
ploy counsel at the hearing and thereafter before 
the Board, to pay mileage fees and fees of wit¬ 
nesses, ‘to print briefs and arguments, to pay the 
expenses of its attorneys and officers attending the 
scheduled hearing, all such expenses being non- 
reeoverable; that to support the allegations of the 
bill it would be necessary to summon and produce 
substantially all of the other employees of the 
plant, which, under the conditions existing, would 
require the closing of such plant for a substantial 
period during the hearing, during which time over- 

i 

head and other expenses would continue to mount; 
that in view of the labor troubles existing at the 
mill, the holding of a hearing would serve to re¬ 
awaken the class hatred and widespread discon¬ 
tent aroused by the labor dispute theretofore in 
progress, which would immediately and directly be 
reflected in decreased efficiency of complainants’ 
employees and affect their loyalty and fidelity; that 
the holding of the hearing would disrupt the har¬ 
monious relationship now existing between the 
complainant and its employees and impair their 
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efficiency; that in view of past occurrences, the 
holding of such hearing would probably leap to vio- 
lence and to the destruction of, or great injury to, 
the property of the complainants; that the con¬ 
templated hearing would lead to the disclosure of 
private records and information. 

The District Court, in the Eastern District of 
Louisiana, denied a temporary injunction ^nd dis¬ 
missed the bill, finding in part that the | Board 
proceeding “will not cause and has not threatened 
to cause the plaintiffs herein any great or irrepar¬ 
able damage bv reason of any matter set forth in 
the complaint filed in this cause.” On appeal the 
Circuit Court of Appeals for the Fifth Circuit 
affirmed the Court below T in all respects, saying 
(84 F. (2d) 97, 100) : 

No doubt an investigation may, as the bill 
asserts, stir up some feeling among em¬ 
ployees and cause some inconvenidnce by 
taking witnesses from their work, bijit these 
things are incident to every sort of trial and 
are part of the social burden of living under 
government. They are not the irre; parable 
damage which equity will interfere to pre¬ 
vent ; and a suit in equity would not wholly 
obviate them. See Richmond Hosiery Mills 
v. Camp (C. C. A.), 74 Fed. (2d) 200|; Asso¬ 
ciated Press v. llerrich, Regional director 
(D. C.), 13 Fed. Supp. 897. 

The allegations in the other cases cited abpve are 
similar, varying only in detail. Indeed in tjhe Sec- 
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ond Circuit, the decision in the DuPont case was 
held to govern two other cases decided on the same 
day, despite minor differences in the allegations as 
to injury, which would naturally vary somewhat 
from case to case ( Precision Castings Co. v. Bo¬ 
land, and Alexander Smith and Sons Carpet Co. v. 
Herrick, arising from the Western and Southern 
Districts of New York, respectively, where the 
temporary injunctions had been denied and mo¬ 
tions to dismiss granted). 

Among the District Courts, the issue has been 
resolved in a similar manner. In Associated Press 
v. Herrick, 13 F. Supp. 897, 899, 900 (S. D. N. Y.), 
a temporary injunction was denied, Judge Bondy 
discussed this issue at some length: 

No poll to determine representatives of 
complainant’s employees for collective bar¬ 
gaining becomes injurious to the employer 
merely because it is conducted by a govern¬ 
mental board instead of by employees them¬ 
selves, although the Board may be better 
equipped than the employees to conduct a 
poll successfully. 

Certification by the Board of the names 
of representatives selected by the complain¬ 
ant’s employees will constitute no more than 
a mere finding of fact without mandatory 
effect. Such a finding cannot injure the 
complainant, except possibly in its good will, 
and such injury is conjectural. A finding 
of fact in itself is no basis for injunctive 
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relief. United States v. Los Angeles & Salt 
Lake R. Co., 273 U. S. 299. * * * 

The remaining allegations deal with in¬ 
juries which would be sustained, if at all, 
by reason of the mere pendency of t|he pro¬ 
ceedings, whether or not disobedienc^ of the 
Board’s orders will subject the complainant 
to any risk of injury. See Pierce v. Society 
of Sisters, 268 U. S. 510; Euclid v. Ambler 
Realty Company , 272 U. S. 365. The com¬ 
plainant relies on bare conclusions of fact 
which are not self-evident, nor supported by 
any proof, and in the main are defied by 
the defendants. 

It is not shown that complainant’s em¬ 
ployees will be subpoenaed in such numbers 
as to materially interfere with or disrupt 
the complainant’s business or that they will 
be compelled to disclose confidential) infor¬ 
mation. * * * 

No proof has been offered that any ex¬ 
penses for counsel and witness fees in the 
proceedings before the board will be in¬ 
curred in a substantial amount. It does not 
appear that the cost of proceeding bef ore the 
board will be materially greater than the 
cost of an injunction suit. Moreover,) it may 
be noted that in the decisions under the In- 
terstate Commerce Act the trouble *jnd ex¬ 
pense of an allegedly illegal proceeding has 
been regarded as insufficient to justify an 
injunction. United States v. Illinois Central 
Railroad Company, 244 U. S. 82. 
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Various allegations to the effect that an 
adverse finding of the Board will cause the 
complainant to lose the good will of the pub¬ 
lic and of its employees do not establish that 
this result will probably follow. It seems at 
least equally probable that a proceeding to 
enjoin enforcement of the Act would result 
in a similar loss of such good will. This is 
all a matter of conjecture. See Richmond 
Hosiery Mills v. Camp (C. C. A.), 74 Fed. 
(2d) 200, 201. 

In S. Buchshaum Co. v. Beman, 14 F. Supp. 444 
(N. D. Ill.), Judge Wilkerson ruled out as in¬ 
sufficient allegations of injury similar to those 
here involved: 

Plaintiff urges that it will suffer irrep¬ 
arable injury because of the expense of the 
hearing before the Board, the interruption 
to its business due to absence of employees 
as witnesses, the odium brought upon it by 
the publicity of the proceedings, and the 
disruption of amicable relations with its 
employees. 

This is not injury of the kind which will 
warrant the court in enjoining the proceed¬ 
ings under the statute. United States v. 
Illinois Central R. Co., 244 U. S. 82, 85, 37 
S. Ct., 584, 61 L. Ed. 1007; United States v. 
Los Angeles R. Co., 273 U. S. 299, 47 S. Ct. 
413, 71 L. Ed. 651; Pennsylvania R. Co. v. 
United States Railroad Labor Board, 261 
U. S. 72, 43 S. Ct. 278, 67 L. Ed. 536; Cham- 
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her of Commerce of Minneapolis v. Federal 
Trade Commission (C. C. A. 280 F. 45). 

In exercising its discretion in ca^es like 
this the court should not overldok the 
broader aspects of injunctive relief against 
administrative officers. Of course, the court 
should not hesitate to grant relief where the 
disregard of constitutional rights jis clear 
and the threatened injury is direct dnd sub¬ 
stantial. The case before the coujt, how¬ 
ever, does not measure up to that stjandard. 
The threatened injury is too rembte and 
speculative to warrant interference by in¬ 
junction (p. 450). 11 | 

See also Wilson & Co. v. Gates, decided jluly 16, 
1936 (D. Minn., Joyce, J.). I 

It is not disputed that equity will, in appropriate 
circumstances, protect against irreparable injury 
to business, good will, contract relations, ejc. For 
example, in Ilitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229, cited by appellants (Br., p. 9^-5), the 
basis of the suit was defendants’ action in inducing 

i 

breach of employment contracts between plaintiff 
and its employees. But damage cognizable in 
equity is not alleged or proved here. Certain of ap¬ 
pellants ’ contentions are wholly con j ectural. Other 
allegations describe injury which arises, if at all, as 

11 This decision, rendered by the senior District Judge in 
the Northern District of Illinois, is opposed at all material 
points to that of Judge Barnes in Bendix Products Co. v. 
Beman , 14 F. Supp. 58, in the same District, citjed by ap¬ 
pellants (Br. p. 77 if.). 
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an incident of investigations of unfair labor prac¬ 
tices or questions concerning representation, not as 
the basis of the matter directly in issue. Moreover, 
since the damage is claimed to arise from the 
Board’s investigations, it could not be avoided by 
transferring the same trial to the District Court. 
Thus the damage relied upon is not the kind of 
damage which equity can or will relieve, as the 
decided i cases have repeatedly held in circum¬ 
stances similar or comparable to those at bar. 
The fundamental question is one of jurisdiction. 
Cf. Porter v. Investors Syndicate, 286 U. S. 461, 
287 U. S. 346; Sykes v. Jenny Wren Co., 78 F. (2d) 
729, 732 (App. D. C.); Sparks v. Mellwood Dairy 
Co., 74 F. (2d) 695, 697 (C. C. A. 6th). 

CONCLUSION AS TO EQUITY JURISDICTION 

In conclusion, we wish to emphasize these addi¬ 
tional points: 

1. The Court’s decision should take account of 
the effect on the administration of the Act. The 
Board, pursuant to the mandate of Congress, is 
carrying out governmental functions, and no 
question is raised that the Board is not pro¬ 
ceeding in accordance with the Act. The Act’s 
purpose, the protection of interstate commerce 
against burdens and obstructions due to labor dis¬ 
putes, would be nullified by the delay incident to 
protracted court proceedings which, in the ap¬ 
pellees’ view, are wholly without merit. The ap- 
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pli cable rule was stated by Justice Brandeis in 
Hurley v. Kincaid, 285 U. S. 95, 104 n: 

Where large public interests are con¬ 
cerned and the issuance of an injunction 
may seriously embarrass the accomplishment 
of important governmental ends, a dourt of 
equity acts with caution and only upcfn clear 
showing that its intervention is necessary 
in order to prevent an irreparable injury. 
* * * No such showing was made here. 

The effect on the Board’s administration is ap¬ 
parent. The issuance of a temporary injunction 
against an administrative hearing puts the (statute 
out of operation; it transfers the trial of thd issues 
to the District Court; it would leave it to jthe un¬ 
fettered discretion of the individual District 
Judges in the District of Columbia whethej* or not 
the administrative proceedings shall be had in the 
manner provided by the statute. It is noi; incon¬ 
ceivable—indeed instances have already arisen in 
other Circuits—where District Judges in the same 
state and the same District may hold different 
opinions on this important question. Compare 
Bendix Products Co. v. Beman, 14 F. Supp. 58 
(N. D. Ill., Barnes, J.), with S. Buchsbamfy Co. v. 
Beman, 14 F. Supp. 44 (N. D. Ill, Wilker^on, J.). 
The result is a virtually intolerable and uhseemly 
confusion of decision. No sound reason appears 
why the statutory machinery should be nullified at 
the discretion of particular District Judges and 

05049—36-S 
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thrown into confusion generally in the District of 
Columbia and indeed throughout the United States 
once it is recognized that a trial is necessary or 
desirable, even on constitutional issues, and that 
the elements of damage relied upon in the bills of 
complaint could not be avoided by transferring the 
same trial from the Board to the District Courts. 

2. Nor should the Court overlook the interest of 
the employees here affected, whose rights to self¬ 
organization, to a free choice of representatives, 
and to the democratic processes of the ballot box 
are being frustrated. Significant here is the state¬ 
ment of the Supreme Court in White v. Johnson, 
282 U. S. 367: 

It would be subversive of all established 
principles were courts, in litigations between 
parties, who have reciprocal rights under 
the Constitution, to settle their controversies 
by broad statements to the effect that acts of 
Congress are unconstitutional upon their 
face; and this not only in ignorance of the 
circumstances and manner of the applica¬ 
tion of the statute bv the administrative 

•/ 

body but with knowledge that the party 
complaining had failed to pursue the remedy 
provided by law. 

3. Finally, we cannot emphasize too strongly 
that the consequences of granting an injunction in 
this case go far beyond the statute at bar. The 
procedure invoked by the appellants runs counter 
to cardinal principles of administrative law. If a 
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party proceeded against by an administrative body 
is permitted to substitute the District Court for the 
administrative body in the first instance in any 
case where he contends that the statute as applied 
to him is unconstitutional, 12 then the valup of an 
administrative tribunal is largely wiped out. The 
greater speed and all the advantages of “ a jjody of 
experts who shall gain experience by length of 
service” in dealing with a special problem 
{Humphrey’s Executor v. United States, U. S. 
602, 625; Florida v. United States, 292 U. S. 1,12), 
would be nullified, and the District Courts would 
be flooded with a host of suits involving not only 
this Act but the Federal Trade Commissipn Act, 
the Communications Act, the Interstate Copnnerce 
Act, and numerous others. The problem here is 
not one of constitutionality, but rather, ydiether 
or not constitutionality is to be decided under the 
statute in the manner established bv Congress; 
namely, by findings and order after hearing in the 
first instance by the quasi-judicial board, \|ith full 
and exclusive review in this Court, accordjng to a 
time honored procedure for the administration of 


federal law. To reverse the order below r wl 


to destroy the statute and the Board’s primary 
function thereunder, deny to Congress its tanques- 

12 We discuss hereinafter (pp. 119-132) in greater detail 
the question of equity jurisdiction to enjoin the Board from 
proceeding in a case on the theory that the statute is not 
applicable in that particular situation. 


ould be 
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tioned authority to determine the procedure by 
which such questions are to be reviewed in the fed¬ 
eral courts, and constitute an invasion of the legis¬ 
lative and executive spheres as well as an infringe¬ 
ment of the exclusive jurisdiction vested in this 
and other Circuit Courts of Appeals under the Act. 
To affirm the orders below would be consistent not 
only with wise and practical law administration 
throughout the judicial system, but also with the 
previous decisions of every Circuit Court of Ap¬ 
peals which has passed upon the question at bar 
(supra, pp. 53-7), with the findings of Judge 
Adkins below (supra, pp. 15-8), with the decisions 
in every such case by any of the Judges of the 
court below, and with the overwhelming majority 
of District Courts throughout the length and 
breadth of the United States. 

Never, until this statute was passed, and in a 
small minority only of District Court decisions, 
contrary to eveiy Circuit Court decision, has any 
court ever enjoined a hearing or the ascertainment 
of a fait under any statute comparable to this. 

Part II 

THE NATIONAL LABOR RELATIONS ACT IS 
CONSTITUTIONAL 

The lower court expressly passed upon some of 
the constitutional issues raised by appellants (No. 
6696, E. 77). Since, as shown above, appellants 
have failed to make out cases for equitable relief, 
it was unnecessary for the lower court, and is un- 
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necessary for this Court, to consider or decide those 
J 7 

issues. We nevertheless review briefly the govern¬ 
ing principles of constitutional law. 

I. THE ACT IS CONSTITUTIONAL IN ITS GENERAL SCORE. 


ITS APPLICABILITY IN THE INDIVIDUAL CASE 


SHOULD 


BE DETERMINED 
PROCEDURE 


ACCORDING TO THE STATUTORY 


Even if constitutional questions were before the 
Court, the sole issue would be the validityj of the 

Act “in its general scope.” Euclid v. Ambler 
Realty Co., 272 U. S. 365, 397; S. Buchsbaum Co. v 
Reman, 14 F. Supp. 444,448 (N. D. Ill., Wilkerson, 
J.); see infra, pp. 120-1. This general validity of 
the Act is established by the decided cases. 

A. TEXAS & NEW ORLEANS R. R. V. BROTHERHOOD, 281 ju. S. 54S 

The Texas <& New Orleans Case (281 U. S. 548) 
arose on a suit by the Brotherhood of Kailway 
Clerks against the Texas & New Orleans Railroad, 
to enforce the provision of Section 2 (3) of the 
Railway Labor Act of 1926 requiring the carrier 
to refrain from interfering with, influencing, or 
coercing its employees in their self-orgapization 
and choice of representatives for collective action. 
The statute was upheld as a valid exercis^ of the 
commerce power and consistent with the require¬ 
ments of the Fifth Amendment. Chief Justice 
Hughes pointed out that Congress, exercising its 
plenary power over interstate commerce, piay fa¬ 
cilitate the amicable settlement of dispute^ which 
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threaten the service of the necessary agencies of in¬ 
terstate transportation. In shaping its legislation 
to this end— 

Congress was entitled to take cognizance 
of actual conditions and to address itself to 
practicable measures. The legality of col¬ 
lective action on the part of employees in 
order to safeguard their proper interests is 
not to be disputed. It has long been recog¬ 
nized that employees are entitled to organize 
for the purpose of securing the redress of 
grievances and to promote agreements with 
employers relating to rates of pay and con¬ 
ditions of work. American Steel Foundries 
v. Tri-City Central Trades Council, 257 
U. S. 184, 209. Congress was not required 
to ignore this right of the employees but 
could safeguard it and seek to make their 
appropriate collective action an instrument 
of peace rather than of strife. Such collec¬ 
tive action would be a mockery if represen¬ 
tation were made futile bv interferences 

•/ 

with freedom of choice. Thus, the prohibi¬ 
tion by Congress of interference with the 
selection of representatives for the purpose 
of negotiation and conference between em¬ 
ployers and employees, instead of being an 
invasion of the constitutional right of either, 
was based on the recognition of the rights 
of both (p. 570). 

The Texas & New Orleans case was reaffirmed in 
both majority and minority opinions in Railroad 
Retirement Board v. Alton Railroad Co. et ah, 295 
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U. S. 330, 369, 377. See also Carter v. Carter Coal 
Co., 56 Sup. Ct. 855, 875, concurring opinion of 
Hughes, C. J. The Railway Labor Act, as amended 
in 1934, was sustained in Virginian Bailway^ v. Sys¬ 
tem Federation, 84 F. (2d) 641 (C. C. A. 4|th). 

It necessarilv follows that the National! Labor 

%/ 

Relations Act, which proceeds on the samb prin¬ 
ciples, and is equally w^ell grounded in established 
federal and judicial policy {supra, pp. 12424), is 
valid, both under the commerce clause and the 
Fifth Amendment, in its application to various 
enterprises in or in the current of interstate and 
foreign commerce. 

Appellants argue that the Railway Labor Act 
prohibited interference with representatives only 
in “voluntary” proceedings for arbitration and 
mediation (Br. pp. 53-5). The fact is that the 
carrier in the Texas & New Orleans case had re¬ 
fused to submit the wage controversy involved, 
which had been referred to the Railway Board by 
the Brotherhood, either to arbitration or media¬ 
tion by that Board, for the avowed reason that 
the Brotherhood did not represent a majority of 
the clerical employees. 281 U. S. at p. 559; 24 F. 
(2d) at p. 432-3. The carrier then proceeded with 
its campaign of interference with and domina¬ 
tion of employees in their self-organization and 
choice of representatives for purposes of collective 
bargaining or negotiation with the employer. On 
appellants’ theory, therefore, the prohibition 
against interference should not have been appli- 
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cable in that case at all, since the carrier had de¬ 
clined to submit the controversy to the Board. Yet 

4/ 

the Supreme Court upheld the prohibition. 

There is nothing in the Railway Labor Act or 
the Court’s opinion to justify appellants’ posi¬ 
tion. In the Act of 1926, Congress, while pro¬ 
viding for voluntary adjustment and arbitration 
of disputes, specifically added a ‘ 4 distinct pro- 

l 

hibition against coercive measures” in the choice 
of representatives, and in the exercise by employees 
of their rights of self-organization, for the lack of 
which the previous Act of 1920 had failed fully to 
accomplish the Congressional purposes. 281 U. S. 
at pp. '564-568. All the opinions in the Texas & 
Neiv Orleans case specifically upheld the prohibi¬ 
tion upon the employer for the purpose of negotia¬ 
tion and conference between employers and em¬ 
ployees; that is, in collective bargaining. 281 U. S. 
at 570; 33 F. (2d) at 16; 24 F. (2d) at 431. The 
precis^ controversy before the Supreme Court in 
that case, as in the case at bar, was “with respect to 
the construction, validity, and application of this 
statutory provision.” 281 U. S. at p. 558. 

The machinery for the promotion of harmonious 
relations on the railroads, embodied in the Act of 
1926, is essentially the machinery incorporated in 
the National Labor Relations Act. Both statutes 
enact two basic principles: (1) protection of self¬ 
organization against interference or coercion; (2) 
encouragement of the adjustment of disputes 
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through conference, negotiation, and bargaining. 
The Railway Labor Act differs onlv in that it in- 
eludes, in addition a somewhat elaborate machin¬ 
ery for voluntary mediation and arbitration. 
While this machinery is particularly designed for 
the railroad industry, its basic principles are ap¬ 
plicable to industry generally in interstatb com¬ 
merce through the work of the Conciliation Service 
of the United States Department of Labor, which 
the present Act does not attempt to duplicate (Sec. 
4 (a)). The Act must, of course, be considered in 
connection with other statutes in pari materia. 
Norman v. B. & 0. II. JR. Co., 294 U. S. 240, 297. 

The machinery of the Act of 1926 was “volun¬ 
tary” precisely to the same extent as that of the 
statute at bar. Neither statute imposes compul¬ 
sory arbitration. nor requires either employers or 
employees to comply with particular demands of 
the other party in bargaining negotiations. Both 
Acts required compliance with the procedure of 
collective bargaining. Thus the Act of 1926 im¬ 
posed a duty on the carrier to bargain collectively 
(Sec. 2 (1)), and the Railway Board had. early 
established majority rule (24 F. (2d) 426| 431), 
which was at the basis of the litigation in the! Texas 
& Neiv Orleans case 281 U. S. at p. 559. ^ndeed, 
the contempt decree affirmed by the Supreme Court 
required the carrier to disestablish the conjipany- 
dominated Association and recognize the B jotlier- 
hood as the representative of the clerical em- 
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ployees. 25 F. (2d) at p. 877. If any doubt re¬ 
mained on this score, it would be dissipated by the 
recent decision of the Circuit Court of Ax>peals for 
the Fourth Circuit ( Virginian Railway v. System 
Federation, 84 F. (2d) 641), expressly upholding 
the amended Railway Labor Act of 1934, in which 
these collective bargaining provisions are set forth 
in clearer language. Inf ra, pp. 155-6. 

B. CIRCUIT COURT OF APPEALS DECISIONS OX CONSTITUTIONALITY 
1 OF THE NATIONAL LABOR RELATIONS ACT 

The Circuit Court of Appeals decisions under the 
Act have followed the Texas & New Orleans case 
and have upheld the Act. 

In Bradley Lumber Co. v. National Labor Rela¬ 
tions Board, 84 F. (2d) 97 (C. C. A. 5th), an in¬ 
junction suit in which the validity of the Act was 
attacked on numerous grounds, the Court held: 

It cannot be maintained, as the bill con¬ 
tends, that the act creating the Board and 
authorizing it to cause to be done such 
things as Logan is doing, is wholly and pal¬ 
pably beyond the constitutional power of 
Congress. For a long period Congress has 
considered and legislated upon difficulties 
relating to labor unions and strikes as bur¬ 
dening and impeding interstate and foreign 
1 commerce. That they may be constitu¬ 
tionally regulated in much the same wav as 

%J HP 

this act proposes when affecting interstate 
railroad transportation was decided in 
Texas & New' Orleans R. R. Co. v. The 
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Brotherhood, 281 U. S. 54S. But interstate 


eld of 
of 
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railroad transportation is only one fi 
interstate commerce. Other mod< 
transportation of person and property, in¬ 
terstate distribution of goods by pipje line, 
and of information by telephone, telegraph, 
and radio are other fields. Manufacture, 
mining, and agriculture in themselves are 
not interstate commerce although thej prod¬ 
uct will likely be sold in or shipped |to an¬ 
other state, but it does not follow tlia^ labor 
troubles in connection with such enterprises 
as plaintiff and its alleged subsidiary are 
engaged in may not conceivably burden it. 
In many operations besides railroad | trans¬ 
portation labor troubles can, and the Con¬ 
gress has found in the recitals of the act 
that they do, impede and hinder directly in¬ 
terstate commerce actually in prpgress. 
Compare United, Mineworkers v. Coronado 
Coed Co., 259 U. S. 344; Coronado Coal Co. v. 


United Mineworkers, 268 U. S. 295 


Bed¬ 


ford Stone Co. v. Stonecutters' Association, 
274 U. S. 37. The act (§ 15) specially de¬ 
clares the will of Congress that although 
some provision of or its application t|o some 
persons or circumstances be found invalid it 
is not to be affected in its other provisions or 
its application to other persons or circum¬ 
stances. Therefore a demonstration that in 
some of its provisions the act goes further 
than Congress constitutionally can, will not 
destroy it. We must treat the act as paving 
a field for constitutional application, |nd the 
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Board as a body having a constitutional 
function (p. 99). 

In National Labor Relations Board v. Associated 
Press, July 13, 1936 (C. C. A. 2d), arising under 
the statutory procedure, the Court sustained the 
validity of the Act and upheld an order made under 
it applying to editorial employees of an enterprise 
engaged in the collection and distribution of news. 
After deferring to the decision of the Supreme 
Court in the Texas cf* New Orleans case, 281 U. S. 
548, supra, the Court said on the question of the 
Act 7 s validity under the commerce clause: 

If Congress may, in order to facilitate the 
amicable settlement of labor disputes, seek 
to make 44 the appropriate collective action 77 
of employees on interstate railroads 4 4 an in¬ 
strument of peace rather than of strife 77 , it 
may do so with respect to an interstate sys¬ 
tem devoted to interstate communication. 
Virginia Eg. Co. v. System Federation No. 
40 (C. C. A. 4, June 18, 1936) is a recent 
demonstration that the scope of the federal 
power is not limited to those employees actu¬ 
ally engaged in interstate commerce, or 
upon an instrumentality of commerce. In 
Carter v. Carter Coal Co., supra, the Su¬ 
preme Court recognized the class of cases 
exemplified by Sivift & Co. v. United, States 
(196 U. S. 375) which 4 4 rests upon the cir¬ 
cumstances that the acts in question consti¬ 
tuted direct interference with the 4 flow 7 of 
commerce among the states. In the Swift 
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c£ Co. case, livestock was consigned ajid de¬ 
livered to stockyards—not as a place of final 
destination but, as the court said in Stafford 
v. Wallace, 258 U. S. 495, 516, 4 a throat 
through which the current flow's. 7 Thp sales 
which ensued merely changed the private in¬ 
terest in the subject of the current without 
interfering with its continuity. Industrial 
Assn. v. U. S 268 U. S. 64, 79. 7 7 

In the present case the editing of a mes¬ 
sage in interstate commerce is not a break in 
continuity equivalent to manufacturing a 
finished product from raw materials. Con¬ 
sequently, it is within the federal regulatory 
powder. 

In upholding the Act under the Fifth Afnend- 
ment, the Court said: 

The right of employees to organize has 
been recognized and accepted. See Texas 
& New Orleans v. Brotherhood, etc., 281 
U. S. 548, 570; Amer. Steel Foundries v. 
Tri-City, etc., 257 U. S. 184, 209. When 
employers attempt to destroy this right, and 
disregard the representatives chosen by 
their employees, the strike is the natural and 
common method of employees to force [recog¬ 
nition. It is not an unreasonable niethod 
of reducing the danger of strikes, destruc¬ 
tive of commerce, to guarantee freedom 


from interference to employees in 


businesses where a strike would h&ve a 
direct and paralyzing effect on interstate 
commerce. Although there is no deifial in 


those 
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tlie Act of tlie employees’ right to strike, a 
provocative cause is removed when employ¬ 
ees are assured the opportunity to assert 
their rights in union. Statistics in the 
record show the frequency of strikes for or¬ 
ganizational purposes. The experience un¬ 
der the Railroad Labor Act demonstrates 
the efficiency in reducing strikes of the guar¬ 
antee of the right to bargain collectively. 

This Act does not hamper the legitimate 
right of the employer, who may discharge 
his employees for inefficiency or any other 
cause agreeable to him, provided he does not 
use the power of discharge as a weapon for 
interfering with the right of employees to 
organize and bargain collectively. The 
employer retains full control to bargain 
with his employees over the wage he shall 
pay and the working conditions he shall fur¬ 
nish. He remains the master of the opera¬ 
tion of his business. 

The validity of the Act was also squarely raised 
and upheld in a proceeding to enforce a subpoena. 
National Labor Relations Board v. New England 
Transportation Co., 14 F. Supp. 497 (D. Conn., 
Hindis, J.). A number of District Courts in in¬ 
junction suits have likewise upheld the Act in its 
general scope, as did the court below (No. 6696, 
R. 77). See Bnchsbaum Co. v. Beman, 14 F. Supp. 
444, 448-9 (N. D. Ill., Wilkerson, J.); Associated 
Press v. Herrick, 13 F. Supp. 897, 898-9 (S. D. 
N. Y., Bundy, J.); Precision Castings Co. v. 
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Boland, 13 P. Supp. 877, 884-5 (W. D.I X. Y., 

Rippey, J.). j 

' 

C. THE SCOPE AND APPLICATION OF TIIE ACT UNd]eK TIIE 

COMMERCE CLAUSE j 

Once the validity of the Act is established, it is 
clear that the statutory procedure must be pur¬ 
sued in determining the Act’s application to any 
particular employer. Any other result, as we 
have alread yemphasized, supra, would run 
counter to cardinal principles of administra¬ 
tive law, wipe out all the advantages of adminis¬ 
trative procedures of this type, and flood the Dis¬ 
trict Courts with suits under comparable statutes 
whenever in the opinion of any party proceeded 
against by a similar administrative body the stat¬ 
ute under which it was operating was inapplicable 
or unconstitutional in some respect involved in the 
particular case. The courts have repeatedly 
held to the contrary in numerous chses to 
which we have already referred, supra, pj>. 43-8. 
See, for example, Illinois Central Railroad v. 
United States, 244 U. S. 82; Federal TraJ\e Conv- 
mission v. Claire Furnace Co., 274 U. S. 1&0; and 
Royal Baking Co. v. Federal Trade Commission, 
32; F. (2d) 966, cert. den. 280 U. S. 572, where the 
party proceeded against by the Interstate Com¬ 
merce Commission and Federal Trade Commis¬ 
sion, respectively, sought, unsuccessfully, by a bill 
for injunction, to contest the validity of its juris- 
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diction over him under the circumstances of the 
particular case. The Supreme Court condemned 
such efforts in the strongest terms in White v. 
Johnson, 282 U. S. 367, 373, quoted supra, p. 106. 

This doctrine has been reiterated even where 
equity jurisdiction was properly invoked because 
the statute was self-operating anj inflicted sub¬ 
stantial and irreparable injury cognizable in 
equity. Thus the Supreme Court sustained equity 
jurisdiction to determine the general validity of a 
zoning statute in Euclid v. Ambler Realty Co., 272 
U. S. 365, but went on to hold that in such suit 
the Court w r ill not scrutinize the statute’s pro¬ 
visions, sentence by sentence, to ascertain “by a 
process of piecemeal dissection” whether there 
may be, here and there, provisions of a minor 
character, or relating to matters of administration, 
which, if attacked separately, might not withstand 
the test of constitutionality: 

In Railroad Commission Cases, 116 IT. S. 
307, 335-337, this Court dealt with an anal¬ 
ogous situation. There an act of the Missis- 
1 sippi legislature, regulating freight and 
passenger rates on intrastate railroads and 
creating a supervisory commission, was at¬ 
tacked as unconstitutional. The suit was 
1 brought to enjoin the commission from en¬ 
forcing against the plaintiff railroad com¬ 
pany any of its provisions. In an opinion 
delivered bv Chief Justice Waite, this Court 
held that the chief purpose of the statute 
1 was to fix a maximum of charges and to reg- 
i ulate in some matters of a police nature the 
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use of railroads in the state. After sustain¬ 
ing the constitutionality of the statute “in 
its general scope” this Court I said: 
“Whether in some of its details the statute 
may be defective or invalid we do not deem 
it necessary to inquire, for this suit is 
brought to prevent the commissioners from 
giving it any effect whatever as aaginst this 
company ” Quoting with approval from 
the opinion of the Supreme Court o:: Mis¬ 
sissippi it was further said: “Many ques¬ 
tions may arise under it not necessary to be 
disposed of now’, and we leave them fqr con¬ 
sideration w 7 hen presented.” And fipally: 
“When the commission has acted and pro¬ 
ceedings are had to enforce what it has done, 
questions may arise as to the validity of 
some of the various provisions which will be 
worthy of consideration, but we are unable 
to say that, as a whole, the statute is in¬ 
valid” (Italics supplied.) 

See also S. Buchsbaum Co. v. Bemam, 14 F. Supp. 
444, 449 (N. D. Ill., Wilkerson, J.) 

The Act does not purport to exceed the po^ver of 
Congress under the commerce clause, as that j^ower 
has been spelled out in past court decisions ^nd in 
decisions directly thereunder. Infra, pp. 161-6. 
The Act follows the commerce clause. ' Itj may 
not be assumed that in administering thi^ Act 
the Board, any more than a district attordey in 
administering criminal law 7 (cf. Spielman Motor 
Sales Corp. v. Dodge, 295 U. S. 89), will deliber¬ 
ately harass persons clearly beyond its constitu¬ 
tional authority as laid dowm by the decided pases. 
Obviously a complete picture of the valid ^cope 
and application of the Act must depend upota not 
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one, but a series of court decisions, according to 
the process of inclusion and exclusion familiar in 
the application of the anti-trust laws and other 
statutes enacted under the commerce power. There 
are numerous situations where the unfair labor 
practices charged clearly come within federal 
power. Supra, pp. 109-119. In certain instances 
it is equally clear that the unfair labor practices 
charged would not have the requisite effect upon 
commerce. The Board has refused to issue com¬ 
plaints in numerous cases where it believed that, 
for this reason, it did not have jurisdiction. In¬ 
deed, since the decision of the Supreme Court in 
the Carter case and pending the determination of 
present appeals in cases testing the validity of the 
Act in situations comparable to those at bar, it is 
an open question wdiether the Board will proceed 
to hearing in the cases at bar if the orders below 
are affirmed. The Board does, however, claim that 
the responsibility for resolving this question in the 
first instance rests upon it, under the statute. The 
issue the Board presses now is that of jurisdiction 
in the District Courts to entertain such suits for 
injunction. We submit that the Board, as a 
responsible governmental agency, is entitled to the 
presumption that, after reviewing all such cases in 
the light of recent decisions, it will go forward only 
in those cases within its constitutional and statu¬ 
tory authority, according to its best judgment. 
Should the Board so proceed and err, any party 
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aggrieved by an order made by the Board has im¬ 
mediate recourse to this Court or an appropriate 
Circuit Court of Appeals under the statute. 

The principles on which this Act is based are 
grounded in a long line of precedents in all phases 
of labor relations subject to the power of the fed¬ 
eral government. Supra, pp. 19-24. If these prin¬ 
ciples may not be applied to any particular em¬ 
ployer because of the limitations of the commerce- 
power, and the Board errs in assuming jurisdiction 
over such employer, then its order in that respect 
will be promptly reviewed and set aside as pro¬ 
vided by the Act. The sole question here is, how is 
the constitutional application of these judicially 
approved principles to these appellants cjr any 
other employer to be determined? The answer, 
clear in all the cases, has been reiterated within the 
past two years by the Supreme Court. Supra^ 
p. 39. A court of equity can assist the appel¬ 
lants in no way by substituting another method for 
determining those issues for that specifically estab¬ 
lished by Congress. 

The recent decisions above cited (pp. 114-9) 
completely support our argument in this respect.. 
In Bradley Lumber Co. v. National Labor\Rela¬ 
tions Board, 84 F. (2d) 97, 100 (C. C. A. 5jth), it 
was said: 

We must treat the Act as having a field 
for constitutional application, and the 
Board as a body having a constitutional 
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function. Logan (the Regional Director) 
has as an agent of the Board an authority 
and a duty, and is entitled to the presump¬ 
tion that he will attempt to do only his legal 
duty, and he may not be treated as a mere 
interloper and meddler in the affairs of 
appellants . 

We express no opinion about this contro¬ 
versy. The relation of the appellants to 
each other and of their operations to inter¬ 
state commerce, and the consequent jurisdic¬ 
tion under the Act of the Board over them, 
we think, is initially for the investigation of 
the Board itself and not to be contested with 
a Regional Director before any District 
Court that may get jurisdiction of his per¬ 
son. (Italics supplied.) 

Among the Distinct Courts, Judge Joyce re¬ 
cently pointed out, in denying an injunction in 
Wilson & Co. v. Gates, July 16, 1936 (D. Minn.) : 

By Section 2 (6) and (7) of the Act of 
Congress has limited the application of the 
law to operations in or directly affecting 
1 interstate commerce. The allegations of 
the Bill in dealing with this subject assume 
that the Board would apply the Act to oper¬ 
ations other than those to which the statute 
clearly applies. It cannot be presumed that 
1 such action will follow. As was said in Pre- 
1 cision Castings Co. v. Boland, 13 Fed. 877, 
“that question is academic until the Board 
thus applies the Act.” Equitable inter- 
! vention cannot be founded on imputing to 
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the Board an intention to arbitrarily and 
improperly exercise its power. Thte fact 
questions are many upon which evidence 
would of necessity have to be taken Ipefore 
any order could with propriety be issued 
finding the plaintiff guilty as charged jin the 
complaint. Opportunity for the introduc¬ 
tion of evidence is provided for and it is 
upon a completed record that the Board, fol¬ 
lowing the action of the trial examiner, 
must act.” 

To the same effect is the decision in $. Bucks - 
baum . Co. v. Beman, 14 F. Supp. 444, 449 (N. D. 
Ill., Wilkerson, J.) : j 

The power of the Board is expressly lim¬ 
ited by the statute, section 10 (a), 29 U. S. 
C. A., § 160 (a), to preventing unfair labor 
practices affecting commerce. * * !* 

Sections 7 and 8 (2) of the National La¬ 
bor Relations Act, 29 U. S. C. A., §<) 157, 
158 (2), are substantially the same as these 
which were under consideration in Te&as & 
N. O. R. Co. v. Brotherhood of Ry. <&\ S. S. 
Clerks, 281U. S. 548, 50 S. Ct. 427, 74 Ed. 
1034. We are obliged to conclude, therefore, 
that the act is not to be pronounced wholly 
void on its face because Congress has at¬ 
tempted the regulation of something which 
it is beyond its power to regulate. If the 
Board is attempting to regulate transactions 
which are intrastate in their charactelr, the 
remedy is by the appeal to the courts)from 
the order of the Board in the method pre- 
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scribed in the act. Continental Baking Co. 
v. Woodring, supra. 

Judge Knight put the matter neatly in James¬ 
town Veneer c£* Plywood v. Boland, 15 F. Supp. 
28 (W. D. N. Y.), another recent decision denying 
a temporary injunction against a hearing under 
Section 10 of the Act: 

The National Labor Relations Board Act 
purports to be enacted “To diminish the 
causes of labor disputes burdening or ob¬ 
structing interstate and foreign commerce. ’ ’ 
The plaintiff alleges that it is not engaged 
in interstate commerce within the meaning 
of this act, and sets out certain alleged facts 
to show the nature and extent of its business. 
This allegation in and of itself may be suffi¬ 
cient to raise an issue. It is not sufficient to 
justify the issuance of a temporary restrain¬ 
ing order. The application of the statute in 
this respect can be determined through 
statutory procedure provided in the act, 
and plaintiff has the same rights with re¬ 
spect to raising the question during such 
proceedings that it has with respect to the 
other allegations on which the application 
for restraining order is sought (p. 31). 

The same question came before Judge Knight 
again in Remington-Rand, Inc., v. Lind, Septem¬ 
ber 11, 1936 (W. D. N. Y.), where, in a suit to en¬ 
join the conduct of a hearing on a complaint of 
unfair labor practices, it was alleged that the plain¬ 
tiff was engaged in the intrastate business of manu- 
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facturing, that its employees were engaged solely 
in local and intrastate commerce, and that the Act 
was unconstitutional in its entirety and as j applied 
to the plaintiff. A temporary injunction |was de¬ 
nied and the bill dismissed. The case is particu¬ 
larly significant because it arose subsequent to the 
decisions of the Circuit Court of Appeals for the 
Second Circuit, denying, on the one hand, injunc¬ 
tive relief against Board proceedings (E, I. Du¬ 
Pont de Nemours Co. v. Boland, July 1^, 1936, 
supra, pp. 28 et seq.), and setting aside, on the other 
hand, a petition by the Board for the enforcement 
of a cease and desist order against a manufacturer 
under the circumstances there involved anc^ follow¬ 
ing a complete hearing before the Boar|l. Na¬ 
tional Labor Relations Board v. Friedman-Harry 
Marks Clothing Co., July 13,1936. On thp consti¬ 
tutional issues raised, Judge Knight declared: 

A considerable portion of the copiplain- 
ant’s briefs herein are directed to the ques¬ 
tion of the constitutionality of the Apt. Re¬ 
cent decisions of the Supreme C^urt in 
Carter v. Carter Coal Co., May 18, 1936, 56 
S. C. 855; Schechter v. United States, 295 
XL S. 532; Swift & Co. v. United States, 196 
U. S. 397; and National Labor Relations 
Board v. Friedman-Harry Marks Clothing 
Co., Inc., 2d C. July 13, 1936; have been 
cited and discussed at length. It is not nec¬ 
essary to detail what these cases held. 
Broadly it may be said they have heljd upon 
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particular facts presented that the manufac¬ 
turer was not engaged in interstate com¬ 
merce ; that the Federal Government has not 
the authority to regulate dealings between 
employers and employees engaged “in the 
purely local business of manufacture”; 
(National Labor Relations Board v. Fried- 
man-Harry Marks Clothing Co., supra) and 
that so far as ‘ ‘ one manufactures a commod¬ 
ity his business is purely local, so far as he 
sells and ships, or contracts to sell and ship, 
the commodity to customers in another state, 
he engages in interstate commerce” 
(Schechter v. United States, supra). 
Whether the business of the complainant 
herein under the facts tvhich may be shown 
in this case co?istitutes interstate or intra¬ 
state commerce is, under the authority of 
the Second Circuit Court, a question for the 
Board in the first instance to determine. 
That applies not alone to the question of 
whether these particular employees actually 
engaged in acts “affecting the flow of com- 
merce” but also the question of whether the 
complainant while engaged in interstate 
commerce committed certain other unfair 
labor practices alleged in the complaint of 
the Board. (Italics supplied.) 

The question of the full extent of Federal re¬ 
sponsibility and authority to regulate interstate 
and foreign commerce has always been a matter of 
controversy, and the Supreme Court has left no 
doubt that the solution always depends upon the 
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nature of the regulation in its relation to commerce 
under the facts of the particular case. Congres¬ 
sional authority extends not only to intersthte com¬ 
merce itself but to local transactions directly af¬ 
fecting such commerce. It applies to the pro¬ 
tection of commerce from injury, whatever the 
source of the injury, and however local that 
source. Carter v. Carter Coal Co. et al ., 156 Sup. 
Ct. 855, 875, Hughes, C. J., concurring. Strikes 
and boycotts of persons engaged in locpl pro¬ 
duction or manufacture may be, under j certain 
circumstances, within the power. Carter vj Carter 
Coal Co., 56 Sup. Ct. at p. 870. Whether it japplies 
to appellants and the type of regulation here at 
issue depends upon the proof. The cotnmerce 
clause was applied by the Supreme Court to coal 
miners under the facts of the Second Coronado 
case, 268 U. S. 295; it was held inapplicable under 
the facts of the Carter case. It was applied to 
purely local transactions in Stafford v. ij 7 r dilace, 
258 U. S. 495, and Chicago Board of Trade v[ Olsen, 
262 U. S. 1; it was held inapplicable to local trans¬ 
actions under the facts of the Schechter chse, 295 
U. S. 495. 

It simply is not true, as appellants contend, that 
“the facts conclusively show that the employer 
appellants are not engaged in interstate or foreign 
commerce, or commerce at all” (Br. p. 37).j Each 
of these appellants is extensively engaged ill inter¬ 
state commerce by causing to be bought, received, 
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sold, and transmitted materials and goods in the 
channels of such commerce, or by conducting an 
enterprise intimately connected with the operation 
of instrumentalities of such commerce. In fact, 
the very elements of injury to business relied upon 
by some of these appellants to establish cases for 
equitable relief are injuries in fact to interstate 
business, i. e., contracts, sales, shipments, not mere 
production, and are eloquent testimony for the 
Board’s contention that under appropriate cir- 
cumstarlces labor difficulties may directly and sub¬ 
stantially burden and obstruct interstate com¬ 
merce itself. 13 

The application of the Act to these appellants 
depends on numerous mixed questions of fact and 

13 The bill of complaint in Cabot Mfg. Co. v. Madden , 
No. 6705, alleges (R. 3): 

“That almost the entire production of cloth in the plain¬ 
tiff’s plant is manufactured to fill orders on hand which 
require the shipment of a certain amount of cloth to cus¬ 
tomers each week; these contracts or orders provide that 
they may be cancelled by the customer if any unreasonable 
delay in the scheduled shipments is caused by labor dis¬ 
putes. That there are at present approximately $600,000 
of such contracts outstanding which require the manufacture 
and shipments by the plaintiff of a definite amount of 
cloth each week. Because of the existence of these contracts 
the 'plaintiff must maintain the continuous operation of its 
plant uninterrupted by labor disputes. The harmonious 
and peaceful relations which the plaintiff has established 
with its employees and which now exists is, for the reasons 
above set forth, of great value to the plaintiff.” 

By the same token, the effect of labor difficulties in this 
appellants’ plant upon its interstate commerce , i. e., its con- 
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law, the nature of the work performed jby em¬ 
ployees in various classifications, the relation of 
that work to interstate commerce or the agencies of 
such commerce, the existence or threat of labor dis¬ 
putes among such employees, the necessary or in¬ 
tended effect of such disputes upon interstate com¬ 
merce. All these are matters which njiust be 
developed should the Board proceed in the^e cases. 
The trial of such issues could not be avoided by 
a proceeding in equity. It was the obviou^ inten¬ 
tion of Congress that these matters, along with 
questions of fact as to the unfair labor practices 
alleged, be considered in the first instance by the 

tracts and shipments, would be immediate, substantial, and 
direct. 

With respect to Brown Shoe Company v. Madden, No. 
6698, appellants’ brief refers to the fact that this company 
makes shoes of the inexpensive grade generally purchased 
by working men, and goes on to say (p. 86) : 

“It requires no proof—the truth of the statemenj is obvi¬ 
ous—that the mere broadcasting of news that chjarges of 
unfair labor practices have been made and are beihg prose¬ 
cuted against the Shoe Company in the minds of those pro¬ 
spective purchasers will mean the actual existence of such 
unfair practices, with a resultant loss in sales. Certainly 
dealers will not place in stock large quantities of these shoes 
when they know that prospective purchasers wiljl not be 
willing to buy them. The same thing applies to a^iy other 
manufacturer in greater or lesser degree.” 

While the appellant failed to establish such loss of sales 
{supra, pp. 90-1), its allegation does bring to the surface 
the possibility of a direct effect of labor trouble in appel¬ 
lant’s plant upon interstate commerce, caused by appel¬ 
lant’s interference with employee organization, [through 
sympathetic action by labor groups in the form of a| boycott 
or a concerted refusal to buy its product. 
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Board in accordance with established administra¬ 
tive practice, sound policy, and in line with the 
overwhelming weight of judicial authority. The 
judicial determination of all questions arising as 
a result of such hearing and any action based 
thereon is by the statute vested exclusively in this 
Court and the several Circuit Courts of Appeals. 

II. THE ACT IS NOT SHOWN TO BE NECESSARILY INAPPLI¬ 
CABLE TO THESE APPELLANTS 

Assuming, as we deny, that the constitutional 
issues sought to be raised with respect to the Act’s 
application to these appellants are properly in¬ 
voked here, we submit that all the appellants’ con¬ 
stitutional contentions are without merit. 

A. INTERSTATE COMMERCE 

A full presentation of the argument that the Act 
is not necessarily shown to be inapplicable to these 
appellants, under the commerce clause, would 
unduly prolong this brief. We can only refer 
briefly to the guiding principles of constitutional 
law. 

The National Labor Relations Act is the culmi¬ 
nation of a long series of efforts by the Federal 
Government to deal with the far reaching problem 
of labor disputes, which recurrently and physically 

obstruct and burden the actual movement of ma- 

\ 

terials and goods in the channels of interstate and 
foreign commerce. Briefly stated, the Act seeks to 
apply in other enterprise in interstate commerce, 
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the principles established in the Railway Labor 
Act of 1926, approved and upheld by this Court 

i 

in Texas & New Orleans Railroad v. Brotherhood 
of Railway Clerks , 281 U. S. 548, and there hpplied 
to one field of interstate commerce. 

That labor disputes constantly recur, that they 
burden and destroy interstate commerce, has been 
recognized in decisions of the Supreme Court, can 
readily be established statistically as well as by 
specific experience, and is indeed a matter of com¬ 
mon knowledge. Equally well known are the ac¬ 
companying evils—disorder, violence, loss of life, 
temporary or even permanent industrial disloca¬ 
tion, loss of wages—all with tremendous rebereus- 
sions upon the general public interest and the 
commercial welfare of the Nation. Experience of 
various agencies of the Federal Government over 
a long period of time has affirmed the effectiveness 
of the means established in this Act for the ijnitiga- 
tion or elimination of labor disputes, through the 
removal of certain recognized sources of industrial 
strife and unrest and the encouragement oj: prac¬ 
tices fundamental to the friendly adjustment of 
such disputes. j 

Federal intervention, brought about by subh dis¬ 
putes, has taken various forms: the despatch of 
Federal troops to the area of dispute, establish¬ 
ment of commissions of inquiry to investigate and 
adjust particular disputes, personal efforts at ad¬ 
justment by the President or members of hi£ cabi¬ 
net, injunctions in the Federal Courts under the 
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Sherman Act, the establishment of the Conciliation 
Service in the Department of Labor in 1913. In 
the two years immediately preceding passage of 

the National Labor Relations Act, a rising tide of 
labor disputes compelled the establishment of a 

series of make-shift boards by the President and 
by Congress. 

Federal concern and intervention have bv no 
means been confined to such ad hoc efforts to 
adjust particular disputes. As early as 1882 
the United States Senate adopted a resolution 
directing its Committee on Education and Labor 
to undertake a study of labor disputes, to inquire 
into their causes, and to recommend suitable legis¬ 
lation. Extensive inquiries into the problem were 
also undertaken by no less than four subsequent 
commissions—the Industrial Commission of 1898, 
The Anthracite Coal Commission of 1902, the 
United States Commission on Industrial Relations 
of 1912, all authorized by Act of Congress, and 
President Wilson’s Industrial Conferences of 
1919. In the railroad industry, and in war indus¬ 
tries during the World War, the Federal G-overn- 
ment successfully dealt with industrial unrest on a 
comprehensive long range basis, by legislative and 
administrative machinery proceeding on the prin¬ 
ciples now established in the National Labor Re¬ 
lations Act. 

It can scarcely be questioned—indeed it is vir¬ 
tually admitted by appellants {supra, pp. 130-1)— 
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that a single dispute in some integral paijt of the 
appellants’ enterprises would seriously disrupt and 
burden their interstate and foreign commerce, and 
that the cumulative effect of the innumerable dis¬ 
putes that constantly recur in all interstate busi¬ 
ness constitutes a great and permanent problem. 
Federal intervention in the national interest has 
long proved imperative and unavoidable, as indi¬ 
cated above. The systematic effort to dfal with 
the problem established by Congress in jhis Act 
proceeds upon the sound policy that Federal action 
be not confined to haphazard attempts to patch up 
the damage after it is done, and its efficacy is con¬ 
firmed by the test of experience. The stride being 
a lawful means of carrying on industrial conflict, 
the consequence to commerce of strikes aijid other 
forms of such conflict naturally has required Con¬ 
gress to do all that reasonably may be done to elim¬ 
inate the causes of such strikes which, if jth<ey oc¬ 
curred, would burden and obstruct interstate and 
foreign commerce. 

In contesting the validity of the Act, appellants 
rely chiefly on the Schechter and Carter decisions. 
A discussion of these decisions will serve td outline 
the constitutional argument in support of the Act. 
Two factors distinguish the Schechter and Carter 
decisions from the cases at bar: 

(1) Both the Schechter and Carter casps dealt 
with local conditions, not with activity takipg place 
in a well-defined current of commerce. In the 
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Schechter case the flow of goods had ceased; in the 
Carter case the flow had not yet begun. In both 
cases the Court was careful to restrict its decision 
to that state of facts, and to distinguish the facts 
of cases such as Stafford v. Wallace and the cases 
at bar. In the Schechter case the Court empha¬ 
sized : 

So far as the poultry here in question is 
concerned, the flow in interstate commerce 
had ceased. The poultry had come to a 
permanent rest within the State. It was 
not held, used, or sold by defendants in re¬ 
lation to any further transactions in inter¬ 
state commerce and was not destined for 
transportation to other States. Hence, de¬ 
cisions which deal with a stream of inter¬ 
state commerce—where goods come to rest 
within a State temporarily and are later 
to go forward in interstate commerce—and 
with the regulations of transactions involved 
in that practical continuity of movement, 
are not applicable here (295 U. S. at p. 543). 

In the Carter case the Court in similar fashion 
stressed that “the case deals with commodities at 
rest before interstate commerce has begun. ” And 
again the Court expressly distinguished Stafford 
v. Wallace, 258 U. S. 495, and similar cases as rest¬ 
ing “upon the circumstances that the acts in ques¬ 
tion constituted direct interference with the 
‘flow’ of commerce among the states” (56 Sup. 
Ct. atp. 870). 

In the cases at bar the interstate movement of 
appellants’ materials and goods from outside the 
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states in which the appellants respective plants are- 
located, is never completed there; the articles are 
destined for final rest only after further movement 
in interstate commerce caused by appellants be¬ 
yond those states. The temporary stoppage does 
not stop the interstate commerce either in the sense 
of movement or of trade. The goods and products 
are the constant subject of interstate trade and 
transportation . 14 

In the Schechter and Carter cases the Court has 

foreclosed certain types of regulation wh|ch im- 

— 

14 Arkadelphia Co. v. St. Louis S. W. Ry ., 249 it. S. 134,. 
referred to by the Court in the Carter case, does not modify 
the principle of Stafford v. Wallace. The Court held in the 
Arkadelphia case merely that a state railroad commission 
could fix rates on shipments of logs from the forest to a mill 
in the same state, whether or not the products of the mill 
were subsequently shipped in interstate commerce. Unless 
the court meant to overrule the line of cases such as The 
Shreveport case, 234 U. S. 342, Railroad Co?nmission of 
Wisconsin v. Chicago , B. & Q. R. R ., 257 U. S. 563, and 
Florida v. United States , 292 U. S. 1, the Arkadelphia deci¬ 
sion cannot be considered as a holding that the federal gov¬ 
ernment could not have regulated the rates in question if in 
fact those rates directly affected interstate rates. It is well 
established that the “continuity of transit” which ijorecloses^ 
the power of a state to regulate or tax is quite different from 
the “current' 5 of commerce with which the CourtJ dealt in 
Stafford v. Wallace , 258 U. S. -495. Thus in Minnesota v. 
Blasius , 290 U. S. 1 , the Court upheld the power of the. 
state to tax cattle in the stockyards on tax days, at the same 
time expressly reaffirming Stafford v. Wallace. Oases in¬ 
volving the power of the state to tax or regulalfe in the 
absence of a “continuity of transit” therefore have no bear¬ 
ing upon the power of the federal government to remove 
recurrent burdens and interruptions which obstruct the flow 
of a well-defined current of commerce. 
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pinge upon activity occurring after the movement 
of commerce has ceased or before it has begun. 
The Court must, of course, draw the line between 
state and federal power at some point. But in 
establishing these boundaries the Court has made 
clear that the area lying between the limits of these 
cases—that is, where the activity regulated occurs 
in the midst of a well-defined flow of commerce— 
is still subject to the rule of Stafford v. Wallace, 
258 IT. S. 495, and Board of Trade v. Olsen, 262 
U. S. 1. 

(2) The second vital distinction is that the 
Schechter and Carter cases concerned a wholly dif¬ 
ferent type of regulation from that now before the 
Court. Both cases involved regulation of basic 
manufacturing or production operations—wages 
and hours—designed to stabilize labor costs 
throughout an industry. Legal justification for 
the regulation was based upon the intricate and 
secondary economic effects of disparate labor costs 
upon the prices and movement of goods in inter¬ 
state commerce. The National Labor Relations 
Act, on the other hand, is a protection of interstate 
commerce itself from direct burdens and obstruc¬ 
tions arising from industrial strife, and affects 
only an incidental aspect of manufacturing, which 
nevertheless has an immediate effect upon the 
actual, physical movement of goods in interstate 
commerce. 

Let us look at the Schecliter and Carter decisions 
more closely. The Schechter case concerned only 
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regulation of wages and hours. The relation to in¬ 
terstate commerce was claimed to lay in a long 
chain of economic causes and effects—the effect 
upon the price of chickens sold in local commerce, 
which affected the consumption of chickens in New 
York, which in turn affected the shipment of 
chickens into New York from other statesj Simi¬ 
lar effects could be traced to numerous oth^r forms 
of activity local in nature. The Court could not 
have upheld the regulation of wages and hours 
under such circumstances without, by the [logic of 
the same theory, upholding regulation of virtually 
every factor in the operation of the company's 
business that entered into the price of the jdiickens 
sold and the costs of doing business. 

The Bituminous Coal Conservation Act, jnvolved 
in the Carter case, provided that wages apd hours 
agreed upon by two-thirds of the producers and a 
majority of the employees in any district jthrough 
collective bargaining must be accepted by all other 
producers in that district (Sec. 4, Part III (g)). 
It provided that employees should have the right 
to organize and bargain collectively without inter¬ 
ference from their employer (Sec. 4, Part III (a) ). 
It is plain from a reading of the opinion that the 
Court considered all the labor provisions a£ involv¬ 
ing a single scheme for the stabilization [of labor 
costs in the industry. This made it like the 
Schechter case, as the Court pointed out. [The col¬ 
lective bargaining provision—a feature in that Act 
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necessary to the method of carrying out the statu¬ 
tory provisions for the fixing of wages and hours— 
was thus looked upon as an aid in obtaining uni¬ 
form hours and wages, a part of the wage and hour 
provisions. Thus Mr. Justice Sutherland summed 
up the purposes of the Act in the following words: 
“The primary contemplation of the Act is stabili¬ 
zation of the industry through the regulation of 
labor and the regulation of prices. 7 ’ The Court 
consistently treated the wage and hour provisions 
and the collective bargaining provision as involv¬ 
ing the same issue. And this is made wholly clear 
by the fact that Mr. Justice Sutherland consid¬ 
ered the Scheekier decision entirely controlling, 
although, as we have said, it related only to regula¬ 
tion of wages and hours. “The only perceptible 
difference between that case and this 77 , he said, “is 
that in the Schechter case the federal power was 
asserted with respect to commodities which had 
come to rest after their interstate transportation, 
while here the ease deals with commodities at rest 
before interstate commerce has begun. 77 56 Sup. 
Ct. at p. 872. 

In short, the Court in the Carter case did not 
consider the matters here presented, except insofar 
as it reaffirmed Stafford v. Wallace, supra, Coro¬ 
nado Coal Co. v. United Mine Workers, 268 U. S. 
295; Bedford Cut Stone Co. v. Stone Cutters’ 
Ass’n., 274 U. S. 37, among other cases supporting 
the National Labor Relations Act. 



141 


Further, it is clear that Chief Justice jEIughes, 
who agreed with the majority on the invalidity of 
the labor provisions, took the view that tjie basic 
question for decision in the Carter case faas the 
validity of the wage and hour provisions, ^nd that 
the validitv of legislation such as the STational 
Labor Relations Act was not considered or j decided 
by the Court. In a separate opinion thje Chief 
Justice first expressly agreed with the general posi¬ 
tion of the majority that production is not itself 
commerce and that “the power to regulate com¬ 
merce among the several States is not a power to 
regulate industry within the State.” ije then 
went on to say (56 Sup. Ct. at p. 875) : J 

The power to regulate interstate cdmmerce 
embraces the power to protect that com¬ 
merce from injury, whatever may] be the 
source of the dangers which threaten it, and 
to adopt any appropriate means to that end. 
Second Employers’ Liability Cases, 223 
IT. S. 1, 51. Congress thus has adequate 
authority to maintain the orderly conduct of 
interstate commerce and to provide for the 
peaceful settlement of disputes which 
threaten it. Texas & N. 0. R. Co. v. Rail¬ 
way Clerks, 281 IT. S. 548, 570. 15 


15 It will be noted that Chief Justice Hughes 


limit the doctrine of the Texas v. New Orleans case to rail 
roads or other instrumentalities of commerce. |See Vir¬ 
ginian Railway Co. v. System Federation No. jfi, 84 F. (2d) 
641 (C. C. A. 4th), infra, pp. 145-8. 


does not 


142 


This is an accurate description of the constitu¬ 
tional theory of the basis of the National Labor- 
Relations Act. 

The Schechter and Carter decisions make clear 
that the Supreme Court will not sanction, at least 
as to the industries there involved, regulation of 
basic manufacturing or production operations, re¬ 
gardless of the economic effect of such operations 
upon th6 flow of commerce. Those decisions do 
not clos^ the door, however, to the regulation now 
before the Court, designed to prevent recurrent 
physical obstructions to the actual movement of 
goods in commerce and impinging upon manufac¬ 
turing operations only in an incidental manner to 
the extent necessary to protect interstate commerce 
itself frbm injury. Such a regulation is still gov¬ 
erned by the boycott cases ( Bedford Stone Co . v. 
Stone Cutters Assn., 274 U. S. 37; Duplex Printing 
Press Co. v. Peering, 254 U. S. 443), the Coronado 
case, supra, Stafford v. Wallace, supra, and the 
Texas & New Orleans case. 

The National Labor Relations Act, as applied to 
these appellants, is a protection of that part of 
their operations which constitute their interstate 
commerce and is not a regulation of that part of 
their operations which constitute manufacture or 
production. A strike or boycott or similar in¬ 
dustrial disturbance on the part of appellants’ em¬ 
ployees, though including production employees^ 
may well be subject to the regulatory power of 
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Congress under the commerce clause. Cdronado 
Coal Co. v. United Mine Workers, 268 U. jS. 295; 
Bedford Cut Stone Co. v. Stone Cutters As\$n., 274 
U. S. 37. The Act, as here applied, is therefore 
valid under the commerce clause of the Constitu¬ 
tion notwithstanding it may incidentally affect cer¬ 
tain of the relations between one engaged i:i inter¬ 
state commerce and his employees, some of whom 
are engaged in production. These employees, un¬ 
less the threat of industrial warfare is alleviated, 
may, as experience has shown and Congress has 
found, directly and intentionally interrupt inter¬ 
state commerce; or such intention may be pre¬ 
sumed from the necessary consequences their 
acts. The express purpose of Congress to prevent 
such direct and intentional burdens to cojmmerce 
itself, and to provide a means of settling disputes 
which lead thereto, distinguish this statute from 
that condemned in the Carter case. The!reason¬ 
able fear by Congress of the likelihood of such 
burdens or obstructions, “ expressed in thjs reme¬ 
dial legislation”, serves the purpose of a specific 
intent to interrupt commerce in this case[ Com¬ 
pare Swift <Sc Company v. United States, 196 U. S. 
375, with Stafford v. Wallace, 2 58 U. S. 49^, 520-1. 
Compare also Board of Trade v. Olsen, 2§2 U. S. 
1, with United States v. Patten, 226 U. S. 525. 

Thus, in the First Coronado case, 259 U. S. 344, 
after pointing out that mining and manufacturing 
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cannot be considered commerce in themselves, 
-Chief Justice Taft went on to say: 

Obstruction to coal mining is not a direct 
obstruction to interstate commerce in coal, 
although it, of course, may affect it by re¬ 
ducing the amount of coal to be carried in 
that commerce. We have had occasion to 
consider the principles governing the va¬ 
lidity of congressional restraint of such in¬ 
direct obstructions to interstate commerce 
ih Swift & Co. v. United States, 196 U. S. 
375; United States v. Patten, 226 U. S. 525; 
United States v. Ferger, 250 U. S. 199; 
Railroad Commission of Wisconsin v. Chi¬ 
cago, Burlington & Quincy R. R. Co., 257 
IT. S. 563; and Stafford v. Wallace, 258 U. S. 
495. It is clear from these cases that if 
Congress deems certain recurring practices, 
though not really part of interstate com- 
iherce, likely to obstruct, restrain, or burden 
it, it has the power to subject them to na¬ 
tional supervision and restraint. Again, it 
has the power to punish conspiracies in 
which such practices are part of the plan, 
to hinder, restrain, or monopolize interstate 
commerce. But in the latter case the in¬ 
tent to injure, obstruct, or restrain inter¬ 
state commerce must appear as an obvious 
consequence of what is to be done or be 
shown by direct evidence or other circum¬ 
stances (259 U. S. at p. 408). 16 

16 It should be noted that when Chief Justice Taft says that 
obstruction to coal mining is not a “direct obstruction to in¬ 
terstate commerce in coal” he is using “direct” in a different 
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Finally, it should not be overlooked that a| strike- 
or boycott or similar industrial strife amopg pro¬ 
duction employees is, by reason of the nature of 
such strife, not limited to those engaged in produc¬ 
tion or to production itself, but may, and often 
does, as experience shows, include those actually 
engaged in commerce. Virginian By. Co. v. Sys¬ 
tem Federation No. 40, 84 F. (2d) 641, 648 (C. C.. 
A. 4th), infra, pp. 147-8. 

The theory of the Act is fully stated and ap¬ 
plied in the recent decision of the Fourth Cir¬ 
cuit in Virginian Railway Co. v. System Federa- 
tion No. 40, 84 F. (2d) 641. The issue there was. 
whether the Railway Labor Act could validly be 
applied to “back shop” employees, working on 
cars taken out of service for months at a time, and 
engaged in what vras essentially a manufacturing 
operation. The Court said in reply to the conten¬ 
tion, based on cases under the Second Federal 
Employers’ Liability Act, that these employees 

i 

were not engaged in interstate commerce: 

There is a difference, however, bjetween 
what Congress may do to prescribe th£ meas- 


sense from that used in this brief. All that the Coutt means 
is that the obstruction does not actually occur “in interstate 
commerce.” This is clear from the next succeeding Sentence, 
which cites numerous cases to show that “indirect 
tion”, as the Court terms them, may nevertheless b^ subject 
to federal regulation. Chief Justice Taft’s use of tl|e words 
“direct” and “indirect” in this sense is important in view of 
similar statements in his later decisions which hkve fre¬ 
quently been misinterpreted. 
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ure of liability for injuries occurring in 
interstate commerce and what it mav do to 
prevent the interruption of that commerce. 
The mining of coal, for example, is not inter¬ 
state commerce even though the coal when 
mined is to be transported in or used in car¬ 
rying on interstate commerce ( Carter v. 

Carter Coal Co. et al., -U. S.-) ; and 

one injured in such mining may not be pro¬ 
tected by the employers’ liability act. Dela¬ 
ware, L. & N. R. Co. v. Yurkonis, 238 U. S. 
439; Spry v. N. & W. R. Co. (C. C. A. 4th), 
50 Fed. (2d) 598. But a conspiracy to in¬ 
terfere with its movement in interstate com¬ 
merce, is a proper subject of Congressional 
regulation. Coronado Coal Co. et al. v. 
United Mine Workers, 268 U. S. 295. In 
the one case, the power of Congress is meas¬ 
ured by what is necessary or proper for the 
regulation of the liability of the carrier to 
the employee in the carrying on of interstate 
commerce, in the other by what is necessary 
or proper to prevent interference with that 
commerce (p. 647). 

After quoting such cases as A. L. A. Scliechter 
Corp. v. United States , 295 U. S. 495, 544, and 
Southern Railway Co. v. United States, 222 U S. 
20, 26--7, for the proposition that Congressional 
power extends to the protection of interstate com¬ 
merce from injury, regardless of the source of the 
danger threatening it, the Court said: 

The decisions from which we have quoted 
leave no doubt of the power of Congress to 
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regulate those phases of a carrier’s business 
which are purely intrastate in character if 
such regulation is necessary to the proper 
regulation and control of its interstate busi¬ 
ness. On the same principle it vfas held 
within the power of Congress to regelate the 
sale of live stock in stock yards where the 
stock yards constituted public utilities to 
promote the flow of interstate commerce, even 
though many of the transactions subject to 
such regulation were intrastate in char¬ 
acter. Stafford v. Wallace, 258 U, S. 495. 
This case is of peculiar importance here for 
the regulatory statute was sustained in large 
part on the reasoning of Swift v.j United 
States, 196 U. S. 375, a prosecutiofn under 
the Sherman Act, the court holding, “If 
Congress could provide for punishment or 
restraint of such conspiracies aft^r their 
formation through the Anti-Trust J Law as 
in the Swift Case, certainly it may! provide 
regulation to prevent their formation ”, 258 
U. S. at 520. By identical reasoning, if 
labor disturbances of employees such as 
those who are involved here, warrant the 
exercise of injunctive power to prevent in¬ 
terference with interstate commerce, as was 

asserted bv the defendant here in the 
%/ 

shopmen’s strike of 1922 and as was 
held in United States v. Railtvay Employees’ 
Department, 283 Fed. 479 and 290 Fed. 978, 
certainly Congress can take appropriate 
steps to prevent such interference in ad¬ 
vance of the disturbance. A statute provid¬ 
ing for collective bargaining between inter- 
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state carriers and their employees is an ap¬ 
propriate means to this end; and it is no¬ 
objection to snch statute, in law or in reason, 
that some of the employees concerned in 
such bargaining may be engaged in the in¬ 
trastate activities of the carrier (p. 650). 

Appellants rely on the decisions of three Circuit 
Courts of Appeals setting aside petitions by the 
Board for enforcement of cease and desist orders 
in cases involving production employees of enter¬ 
prises engaged extensively in interstate. National 
Labor Relations Board v. Jones & Laughlin Steel 
Corp., June 15,1936 (C. C. A. 5th) ; National Labor 
Relations Board v. Fruehauf Trailer Co., June 30, 
1936 (C. C. A. 6th) ; National Labor Relations 
Board v. Friedman-Marks Co., July 13, 193d 
(C. C. A. 2d). It is not accurate to assert, as ap¬ 
pellants do (Br. p. 58), that these courts held the 
Act “unconstitutional”; two of these Circuits, in 
fact, haVe sustained the Act. None has held other¬ 
wise. These cases held merely that the Act could 
not be applied under the circumstances there in¬ 
volved. We submit that those decisions are not 
controlling here, for these reasons: 

(a) None of the decisions has any bearing on 
the issue of equity jurisdiction in the case at bar. 
All arise on petitions for enforcement, according to 
the regular procedure established by the Act. 
None held that an injunction would lie to restrain 
the conduct of a hearing to ascertain the very facts 
on w T hich its ruling as to the applicability of the- 


149 


Act was based. The fact is that all the^e Courts 
have recently held in the broadest terms that such 
injunctions will not lie. Supra, pp. 53-7. 

(b) Passing now to the merits of these decisions, 
all three rest almost wholly on broad language in 
the Carter case that manufacturing is hot com¬ 
merce, and that employment relations in sikch man¬ 


ufacturing are local in character. In view) 


of what 


has already been said in regard to the Carter case 
(supra, pp. 135-140), we submit that the reliance on 
that case was mistaken, being based on aiji insuffi¬ 
cient analysis of its holding in comparison jwith the 
precise basis of the National Labor Relations Act. 
Those Courts erred in construing the Act| and the 
respective Board cease and desist orders jin issue 
as being directed merely to production operations 
and production employees, rather than to jthe pro¬ 
tection of the respondents’ interstate cdmmerce 
against direct and substantial burdens jbrought 
about by industrial strife among any or a^l of re¬ 
spondents’ employees in various classifications; in 
holding in effect that the particular origin df indus¬ 
trial strife characterizes the nature of the resulting 
burden or obstruction upon interstate conjimerce; 
and in not judging the nature of such bufden or 
obstruction in its relation to interstate cojmmerce 
from the character and potentialities of the labor 
dispute itself regardless of the regular occupation 
of the persons engaged in the dispute. Virginian 
Ry. Co. v. System Federation No. 40, supra. 


150 


In recent decisions under the Act the Second and 
Fifth Circuits have recognized that the remedial 
and preventive theory for the protection of inter¬ 
state commerce may validly be applied to intra¬ 
state operations, and to employees not actually en¬ 
gaged in interstate commerce or upon an instru¬ 
mentality of interstate commerce. National Labor 
Relations Board v. Associated Press, July 13,1936 
(C. C. A. 2d) ; Bradley Lumber Co. v. National La¬ 
bor Relations Board, 84 F. (2d) 97 (C. C. A. 5th), 
quoted supra, pp. 114-5. The refusal of the same 
Courts to apply that same theory where the intra¬ 
state employment is in “production'’, is, we sub¬ 
mit, without basis in logic, constitutional law, or 
the underlying facts of labor relations in present 
day industrial enterprise. 

But apart from the theory of remedial, preven¬ 
tive treatment supporting the statute at bar, there 
could be no question of federal jurisdiction if an 
intentional burden on interstate commerce were 
actually present. The Fifth Circuit was careful to 
note in the Jones & Laughlin case (June 15,1936): 

No specific present intent appears to im¬ 
pede or destroy interstate commerce by 
means of a strike in a manufacturing plant, 
or other like direct obstruction to, or burden 
on interstate commerce. 

In the cases at bar, hearings may well disclose sit¬ 
uations of intended or threatened obstruction of 
that interstate commerce, or an obstruction so se- 
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vere and substantial that intent may reafconably~ 
be implied. This and other matters affecting ju¬ 
risdiction under the commerce clause, should be 
considered in first instance by the Board. Supra, 
pp. 119-132. 

We turn now to the validity of specific provisions 
of the Act, particularly under the Fifth Amend¬ 
ment. | 

B. INTERFERENCE AND DOMINATION 

Regarding the unfair labor practices specifically 
charged in the Board’s complaint, relating to inter¬ 
ference with self-organization and similar acts 
within the ban of subdivisions (1) and (2) of Sec¬ 
tion 8, appellants' objection under the Fifth 
Amendment is foreclosed by the decisions t|o which 
we have already referred. Texas & New Orleans 
R. R. v. Brotherhood, 281 U. S. 548; Virginian 
Railway Co. v. System Federation No. 40, 84 F. 
(2d) 641 (C. C. A. 4tli) ; National Labor Relations 
Board v. Associated Press, July 13, 1936 (0. C. A. 
2d); Bradley Lumber Co. v. National Labor Rela¬ 
tions Board, 84 F. (2d) 97 (C. C. A. 5th). 

C. DISCRIMINATORY DISCHARGE 

No issue of discriminatory discharge is involved 
in any of the complaint proceedings at bgr. The 
prohibition of such discharges (Sec. 8 (3)) is 
clearly valid. This issue was squarely decided 
in National Labor Relations Board vj, Asso- 
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dated Press, July 13, 1936 (C. C. A. 2d), from 
which we have already quoted, supra, pp. 116-8. 
This decision is in accord with the precedent laid 
down in the Texas & New Orleans case, 281 U. S. 
548. That case is not to be distinguished on the 
ground that the discriminatory discharges took 
place after the entry of a preliminary injunction, 
and that a contempt proceeding followed. The case 
actually upheld a congressional prohibition of the 
discharge of employees for the purpose of interfer¬ 
ing with their self-organization and free choice of 
representatives. The validity of the prohibition 
was squarely raised, first, because the discharges 
would riot have constituted contempt unless they 
were also violations of the law, in the terms of 
which the injunction order was couched; and sec¬ 
ond, because the facts constituting contempt, in¬ 
cluding particularly the discharges of two union 
officers, were re-alleged in an amended bill of com¬ 
plaint upon the basis of which the preliminary in¬ 
junction was made final. The Supreme Court’s 
opinion not only refers to the discharges in con¬ 
nection with the contempt proceedings (281 XJ. S. 
at p. 557), but also expressly listed as one of the 
activities which “constituted an actual interfer¬ 
ence with the liberty of the clerical employees in 
the selection of their representatives”, among 
other things, “the discharge from the service of 
the Railroad Company of union representatives of 
the Brotherhood and the cancellation of their 


153 

■passes” (p. 560). When the Court said tijat the 
Railway Labor Act did not 41 interfere wifch the 
normal exercise of the right of the carrier tc| select 
its employees or to discharge them” (p. 570), it 
was obviously holding that the use of the discharge 
weapon for the purpose of interfering with “the 
right of the employees to have representatives of 
their own choosing” was not a “normal exercise” 
of the right to hire and fire which was protected by 
the Fifth Amendment. See also R. R. Retirement 
Board v. Alton R. R., 295 U. S. 330,369. 

In like manner, as the Court held in the Asso¬ 
ciated Press case, supra, the National Laboh Rela¬ 
tions Act “does not hamper the legitimate r:.ght of 
the employer, who may discharge his employees 
for inefficiency or any other cause agreeable to 
him, provided he does not use the power |>f dis¬ 
charge as a weapon for interfering with th0 right 
•of employees to organize and bargain collectively.” 

D. COLLECTIVE bargaining 


As already indicated ( supra, pp. 63-6), tpe col¬ 
lective bargaining provisions of the Act are not in¬ 
volved in the election proceedings at bar. At best, 
the issue is only raised in Bethlehem Shipbuilding 
Co., Ltd. v. Madden, No. 6712, where theife is a 
complaint of violation of Section 8 (5), on the 
ground that the appellant refused to bargain col¬ 
lectively with the representatives designated by the 
majority of its employees, either exclusively or at 
.all (No. 6712, R. 28-29). ! 


95049 — 3 ( 
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The duty to bargain collectively when and as 
employees come forward for that purpose, imposed 
by Section 8 (5) of the Act, merely requires an em¬ 
ployer to accept the procedure of negotiation 
rather than the procedure of industrial conflict. It 
is designed solely to encourage the peaceful adjust¬ 
ment of labor disputes through a method long rec¬ 
ognized and accepted. The provision does not 
carry with it the duty to reach any specific agree¬ 
ment when there is bona fide disagreement as to 
terms, '“because the essence of collective bargain¬ 
ing is that either party shall be free to decide 
whether proposals made to it are satisfactory. ? ’ 
Senate Report No. 573 , Committee on Education 
and Labor, 74th Cong., 1st Sess. (May 2, 1935), p. 
12; see Precision Castings Co. v. Boland, 13 F. 
Supp. 877, 884, 885 (W. D. N. Y., Rippey, J.) ; 
S. Buchsbaum Co. v. Beman, 14 F. Supp. 444, 448 
(N. D. Ill., Wilkerson, J.). 

The decision in Bendix Co. v. Beman, 14 F. 
Supp. 58 (N. D. Ill., Barnes, J.), relied upon by ap¬ 
pellants (Br. p. 77 ff.), argues that the duty 
to bargain collectively in good faith requires 
the employer to accede to a closed shop de- 
quires the employer to accede to a closed shop de¬ 
mand or to any other demand for a change in work¬ 
ing conditions, wages, or hours made by the 
employees; whereas the employees are at liberty 
arbitrarily to reject any suggestion of the em¬ 
ployer, regardless of how reasonable it may be. 
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This construction ignores the plain meaning of 
plain language. It comes to the absurd resiilt that 
if the employees demand an increase in phy, the 
Act requires the employer to grant it, under pen¬ 
alty of violating Section 8 (5). Obviously the Act 
does no such thing. Nothing in subsection ( 5) has 
the slightest flavor of compulsory arbitration, uni¬ 
lateral or otherwise, nor does it operate to fix hours 
or wages or conditions of employment. 

A provision in the Railway Labor Act similar 
to Section 8 (5) in the National Labor Relations 
Act was upheld in Virginian Railway Co. v. Sys¬ 
tem Federation No. 40, 84 F. (2d) 641 (C. C. A. 
4th), the Court saying: 

The act does not require of the earlier the 
making of any agreement. * * * The 

requirement that the carrier recognize and 
treat with the chosen representatives! of the 
employees is but an attempt to “facilitate 
the amicable settlements of disputesj which 
threaten the service of the necessary agen¬ 
cies of interstate transportation”, as ap¬ 
proved by the Supreme Court in the Railway 
& S. S. Clerks Case. 

It is argued that as the carrier may refuse 
to contract with the representatives | of the 
employees it may refuse to treat with them 
with a view of contracting, and that,, at all 
events, a requirement to treat is but a vain 
thing if treaty does not result in contract. 
As pointed out above, however, the repre- 
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sentatives of the employees have many du¬ 
ties to perform under the act looking to the 
settlement of disputes and the avoidance of 
industrial conflict other than the making of 
contracts; and it is important that their 
status be determined to the end that these 
duties may be properly performed and that 
the carrier cooperate with them in perform¬ 
ing such duties. We cannot see anything 
arbitrary or unreasonable in requiring that 
the carrier recognize the representatives of 
its employees and treat with them as such; 
and we do not understand on what theory 
the carrier can be said to be deprived of lib¬ 
erty or property by such requirement. It 
is but a reasonable regulation in aid of col¬ 
lective bargaining, which, as said by the Su¬ 
preme Court in the Railway & S. S. Clerks 
Case, Congress has chosen to promote as an 
instrument for industrial peace (p. 652). 

The history of industrial relations in this coun¬ 
try is replete with' similar examples of widespread 
labor disturbances brought about by the refusal 
to negotiate in good faith with the duly chosen 
representatives of employees. This is all that 
Congress attempted to prevent by subdivision (5). 
Congress was justified in addressing itself to the 
typical situation in protecting the right of em¬ 
ployees to bargain collectively when they have or¬ 
ganized and come forward for that purpose. The 
language of Judge Parker in the Virginian Rail¬ 
way case, supra, is a complete answer to appellants’ 
contention under Section 8 (5). 
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E. MAJORITY RULE 

The majority rule provision in Section 9 (a), far 
from being “a labor union doctrine” of recent ori¬ 
gin (Ap. Br., pp. 29, 36), has been adopted by 
every important national board ever created for 
the continuing regulation of labor relations, be¬ 
ginning with the War Labor Board, of which for¬ 
mer President and later Chief Justice Taft ^vas co- 
chairman. 16 It has been applied consistently on 
the interstate railroads since 1920. It is inherent 
in the practice of collective bargaining, just as it is 
inherent in any practice of dealing through repre¬ 
sentatives, whether for governmental, corporate,, 
or other purposes. 

Under majority rule the minority is afforded all 
the advantages of united action on the pan: of all 
the employees. It is fully protected by its right 
to advise with the majority, present grievances, or- 

16 War Labor Board; Bridgeport Case, Docket No. 132; 
Railroad Labor Board; International Association of Ma¬ 
chinists v. Atchison , T. <& S. F. Ry ., Decision No. 119, 2 
R. R. L. B. 87; Brotherhood Pennsylvania System, Decision 
No. 220, 2 R. R. L. B. 216. National Labor Board j' Matter 
of Denver Tramway Corp., 1 N. L. B. 64 (1934), pursuant 
to Executive Order, Feb. 1 , 1934, section 1 ; National Labor 
Relations Board: Matter of Houde Engineering borp., 1 
N. L. R. B. 35 (August 30, 1934); Petroleum Labor Policy 
Board: Matter of Magnolia Petroleum Co., Certification* 
March 8, 1934; see Matter of Magnolia Petroleum Co., P. L 
P. B., No. 2, at p. 2, Feb. 28, 1934: National Steel Labor Re¬ 
lations Board , pursuant to Executive Order, June 28, 1934,. 
section 2; National Textile Labor Relations Board , pursuant 
to Executive Order Sept. 26,1934, section 5. 
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ganize for mutual aid, or strike. It is further pro¬ 
tected by the provision against discrimination (Sec. 
8 (3)), which includes discrimination in favor 
of the majority as well as other forms of discrimi¬ 
nation, and by the court review available to any 
party aggrieved (Sec. 10 (f)). The majority rule 
provision has no bearing on the validity of the 
closed shop, which is a matter for negotiation and 
agreement in the same manner as a request for an 
increase in pay or better working conditions. 

The majority principle has found valid applica¬ 
tion in other regulation involving the interest of 
the group. Wurtz v. Hoagland, 114 U. S. 606; Fall- 
brook Irrigation District v. Bradley, 164 U. S. 112; 
Cusack Co. v. City of Chicago, 242 U. S. 526; see 
Head v. Amoskeag Mfg. Co., 113 U. S. 9, 21. 

The Railway Labor Act contains an express pro¬ 
vision for collective bargaining according to the 
majority rule, which was upheld in Virginian By. 
Co. v. System Federation No. 40, 84 F. (2d) 641 
(C. C. A. 4th), supra, pp. 155-6; and see Associa¬ 
tion of Clerical Employees v. Brotherhood, July 8, 
1936 (C. C. A. 7th). 

There is nothing to the contrary in Carter v. 
Carter Coal Co., 56 Sup. Ct. 855. The National 
Laboi^ Relations Act does not require the accept¬ 
ance of particular demands by either employers or 
employees, or the making of a collective agreement 
when there is bona fide disagreement as to terms. 
Supra, pp. 153-6. Neither is the Act concerned with 
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the contents of any collective agreement reached 
between an employer and representatives of his em¬ 
ployees. Finally, the Act does not attach to the 
terms of a collective agreement reached by negotia¬ 
tion between the parties the force and effect bf law, 
binding upon non-assenters, and enforceable by 
penalties as in the Bituminous Coal Act. The re¬ 
sult of the collective bargaining under the Act at 
bar is not a law, but merely an agreement—if one 
is reached at all—whose only sanctions are the ordi¬ 
nary remedies against breach of contract, which 
would be equally available in the absence of Statute. 

Where legislative power is actually delegated, its 
exercise results in law having all the effect of legis¬ 
lation by Congress itself. The majority rule pro¬ 
vision in the National Labor Relations Act is not 
open to attack on that score. 

F. CLOSED SHOP 

Appellants take particular exception to ^he so- 
called closed shop provision of Section 8 (3j) (Br., 
p. 37). Obviously this issue could be invoked only 
by an employee affected adversely. It should be 
noted that this provision does not make the closed 
shop legal, but simply declares that nothing in the 
Act shall make a closed shop illegal, under {proper 
safe-guards. Congress did not think it yise to 
make a general rule on this point when thp deci¬ 
sions of various State courts were diver$e and 
therefore simply preserved the status quo |n this 
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debatable point. That is the sum and substance of' 
this much maligned provision. No closed shop can 
be established without the consent of the employer* 
himself in negotiation with the representatives of' 
his employees. 

G. THE PROVISIONS OF THE ACT ARE SEPARABLE 

It is settled law that a litigant can be heard to* 
question the validity of a statute only when and 
insofar as it is applied to his disadvantage. Chi¬ 
cago Board of Trade v. Olsen, 262 U. S. 1, 43; 
Rindge Co. v. Los Angeles County, 262 IT. S. 700, 
709; Utah Power & Light Co. v. Pfost, 286 TJ. S. 
165, 186; Lehon v. Atlanta, 242 U. S. 53, 56; Pre¬ 
mier Pabst Sales Co. v. Grosscup, 56 Sup. Ct. 754. 
One plainly within the evil sought to be remedied 
by a statute cannot assert its unconstitutionality 
as affecting persons in other situations. Dilling¬ 
ham v. McLaughlin, 264 U. S. 370, 374. 

In considering appellants’ contention that the 
Act is invalid as a whole because certain invalid 
applications and provisions are inseparable from 
the valid (Br. p. 103), we must bear in mind the 
separability provision in Section 15. While this- 
provision is not an “inexorable command”, it 
“clearly evidences the intention of the Congress. 
not only that an express provision found to be un¬ 
constitutional should be disregarded without dis¬ 
turbing the remainder of the statute but also that 
any implication from the terms of the Act which. 
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would render them invalid should not be indulged. ’ 7 
Crowell v. Benson, 285 U. S. 22,63; see also (fhamp- 
lin Refining Co. v. Commission, 286 U. j3. 210, 
234-5; Utah Power & Light Co. v. Pfost, 286 U. S. 
165, 184-5. ' 

1. So far as interstate commerce is concerned, 
the Act does not purport to apply to all industry, 
as the appellants contend (Br. p. 36), ajnd the 
Board has not attempted so to apply it. The un¬ 
fair labor practices which may be prevented there¬ 
under are expressly limited to those which are 
found to be unfair labor practices “affectipg com¬ 
merce 77 ; that is, “in commerce, or burderjing or 
obstructing commerce or the free flow of conimerce, 
or having led or tending to lead to a labor dispute 
burdening or obstructing commerce or the fi^ee flow 
of commerce 77 (Sec. 2 (7)). “This act * * * 

must not be misinterpreted * * *. 

cover all industry and labor, but is af 
when violation of the legal right of 
self-organization would burden or obstruct inter¬ 
state commerce. 77 Statement of the President on 
approving the National Labor Relations Act, July 
5, 1935. The Act “does not intend to go beyond 
the constitutional power of Congress, as thatj power 
may be marked out by the Courts. 77 Senate Report 
No. 573 (May 2,1935), p. 19. 

Appellants cannot avoid the effect of this basic 
jurisdictional provision by any uncertain infer- 
«ence from the preamble or other definitions of the 


It does not 
plicable only 
independent 





162 


Act. 17 Particularly must such inference be re¬ 
jected in view of the established rules that the Act 
should hot be given a broad construction if its 
validity can be saved by a narrow and reasonable 
one (Sproles v. Binford, 286 U. S. 374,392; Crowell 
v. Benson, 285 U. S. 22, 62) ; and that if the Act is 
valid as to one objective, it is immaterial that it 
may have other objectives insufficient in themselves 
to support the legislation. Arizona v. California, 
283 IT. S. 423,456; Stephenson v. Binford, 287 U. S. 
251, 276. 

It must therefore be accepted as the plain in¬ 
tention of Congress that the Act be applied, not to 
all industry, but only to those employers in those 
industries where its application is valid. This 

i 

construction has been adopted by the Board 18 and 

17 The definitions of “employer” and “employee” have no 
bearing on the jurisdiction of the Board, which is determined 
by Sections 2(6) and 2(7), defining “commerce” and “affect¬ 
ing commerce” for purposes of the enforcing provisions of 
Section 10. This is a wholly reasonable and not unusual 
method of drafting a federal law. 

As for the statements in Section 1 relative to wage 
stabilization and equality of bargaining power, these are ob¬ 
viously subordinate to the dominant aim of the Act to 
eliminate industrial strife burdening commerce, as fully ex¬ 
pressed in Section 1. This is an additional objective within 
the constitutional scope of the Act in the matter of labor 
disputes. 

18 As of Aug. 1, 1936, about 922 charges of unfair labor 
practices were filed with the Board and its agencies ( Na¬ 
tional Labor Relations Board Release , Aug. 13, 1936). A 
check of the Board’s records reveals that up to July 16,1936 y 
action had been taken by issuance of complaints and notices 
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recognized as valid by the Circuit Courts of Ap¬ 
peals for the Ninth Circuit ( Carlisle Lumber Co. 
v. Hope, 83 F. (2d) 92), the Fifth Circuit ( Brad¬ 
ley Lumber Co. v. National Labor Relation& Board, 
84 F. (2d) 97, supra, pp. 115), and the Second Cir¬ 
cuit ( National Labor Relations Board v. \ Associ¬ 
ated Press, July 13, 1936, supra, pp. 11647), and 

i 

by most of the District Courts, including tjae court 
below (No. 6696, R. 77), passing on the duestion. 
S. Buchsbaum Co. v. Beman, 14 F. Supp. 444, 
448 (N. D. Ill., Wilkerson, J.); Associated 
Press v. Herrick, 13 F. Supp. 897, 898^ (S. D. 
N. Y., Bondy, J.). Here, as under the Railway 
Labor Act, certain employees 4 ‘would bej outside 
the realm of federal power only on the grojmd that 
disputes and strikes on their part would nbt inter¬ 
fere with interstate commerce; and since the pur¬ 
pose of the act is to avoid such interference, its 
intention would not be in any way violate^, by ex¬ 
cluding them from consideration in the adminis¬ 
tration of the act.” Virginian Railway Co. v. Sys- 

of hearing in only 250 cases. There is a definite selective 
process, particularly on grounds of jurisdiction. Scheduled 
hearings merely indicate there is sufficient basis for an in¬ 
vestigation. Decisions in such complaint cases have been 
issued by the Board in only 65 cases as of Sept. 9, 1936. The 
Board’s position that the Act may well be applicable where 
the employer causes substantial quantities of materials and 
goods to be received and shipped in the channels of inter¬ 
state commerce is a far cry from the appellants’ theory 
that it applies to dll industry, regardless of interstate 
ramifications. 
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tern Federation No. 40, 84 F. (2d) 641, 651 (C. C. 
A. 4th). 

Moreover, even if it could be assumed that Con¬ 
gress intended the Act to apply to situations now 
held to be beyond the scope of federal power, it cer¬ 
tainly cannot be assumed that Congress did not in¬ 
tend the Act to stand and be enforced in those sit¬ 
uations which fall within the scope of its power. 
Surely it cannot be said that Congress considered 
the application of the Act to such industries as in¬ 
terstate water transportation, radio, telephone and 
telegraph, motor transportation, and the like, 
whose uninterrupted operation is quite as essen¬ 
tial as that of the railroads, a matter of no conse¬ 
quence. 19 

Decisions on inseparability such as The Trade 
Mark Cases, 100 U. S. 82, and The First Employ¬ 
ers' Liability Cases, 207 IT. S. 463, are not in point. 
There the statute on its face set up an all inclusive 
scheme and clearly applied to situations outside 
Congressional power. The case at bar is controlled 
by such cases as Hatch v. Reardon, 204 U. S. 152, 
160-1; Boston and Maine Railroad Co. v. Arm- 
burg, 285 U. S. 234; and particularly Singer Sew¬ 
ing Machine Co. v. Brickell, 233 U. S. 304, 312, 314. 

19 Compare El Paso Ry. Co. v. Gutierrez , 215 U. S. 87, 
where the Supreme Court refused to hold the first Em¬ 
ployers’ Liability Act inoperative in the District of Colum¬ 
bia, despite its ruling in the First Employers ’ Liability 
Cases, 207 U. S. 463. 
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It should be noted that the Supreme Ccjurt has 
very recently frowned upon sweeping declarations 
of total unconstitutionality of statutes on their face 
without regard to the time and manner of their 
application. Ash/wander v. Tennessee VcU\ley Au¬ 
thority, 56 Sup. Ct. 466, aff’g 78 F. (2d) 5^8, rev’g 
9 F. Supp. 965; and see White v. Johnson, 282 
U. S. 367, 373, quoted supra, p. 106. 

Carter v. Carter Coal Co., 56 Sup. Ct. ^55, de¬ 
cided nothing to the contrary. Particularly from 
the concurring opinion of the Chief Justice, it 
would seem that, at least as applied to employees 
directly engaged in interstate commerce, Con¬ 
gress, by appropriate legislation, “has adequate au¬ 
thority to maintain the orderly conduct of inter¬ 
state commerce and to provide for the peaceful set¬ 
tlement of disputes which threaten it. Texas & 
New Orleans Railroad Co. v. Railway Cletks, 281 
U. S. 548, 570” (56 Sup. Ct. at p. 875). There 
was no question but that the Coal Act applied 
to all producers of bituminous coal, an<| to all 
employees engaged in the production of such coal, 
regardless of the facts of the particular (base, on 
the express theory that the labor and pric|e prac¬ 
tices there involved “directly affected” interstate 
commerce. The formulation of the coal cbde was 
mandatory; and the labor provisions were a man¬ 
datory part thereof, designed as an important and 
indeed essential aspect of the statutory scheme for 
the “stabilization” of the entire industry ijhrough 



164 


tern Federation No. 40, 84 F. (2d) 641, 651 (C. C. 
A. 4th). 

Moreover, even if it could be assumed that Con¬ 
gress intended the Act to apply to situations now 
held to be beyond the scope of federal power, it cer¬ 
tainly cannot be assumed that Congress did not in¬ 
tend the Act to stand and be enforced in those sit¬ 
uations which fall within the scope of its power. 
Surely it cannot be said that Congress considered 
the application of the Act to such industries as in¬ 
terstate water transportation, radio, telephone and 
telegraph, motor transportation, and the like, 
whose uninteiTupted operation is quite as essen¬ 
tial as that of the railroads, a matter of no conse¬ 
quence. 19 

Decisions on inseparability such as The Trade 
Mark Cases, 100 XJ. S. 82, and The First Employ¬ 
ers' Liability Cases, 207 U. S. 463, are not in point. 
There the statute on its face set up an all inclusive 
scheme and clearly applied to situations outside 
Congressional power. The case at bar is controlled 
by such cases as Hatch v. Reardon, 204 U. S. 152, 
160-1; Boston and Maine Railroad Co. v. Arm- 
burg, 2&5 U. S. 234; and particularly Singer Sew¬ 
ing Machine Co. v. Brickell, 233 U. S. 304, 312, 314. 

19 Compare El Paso Ry. Co. v. Gutierrez , 215 U. S. 87, 
where the Supreme Court refused to hold the first Em¬ 
ployers’ Liability Act inoperative in the District of Colum¬ 
bia, despite its ruling in the First Employers'’ Liability 
Cases , 207 U. S. 463. 



165 


It should be noted that the Supreme Cqurt has 
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thority to maintain the orderly conduct cjf inter¬ 
state commerce and to provide for the peaceful set¬ 
tlement of disputes which threaten it. 'kexas & 
New Orleans Railroad Co. v. Railway Clerks, 281 
IT. S. 548, 570” (56 Sup. Ct. at p. 875). There 
was no question but that the Coal Act applied 
to all producers of bituminous coal, and to all 
employees engaged in the production of such coal, 
regardless of the facts of the particular ease, on 
the express theory that the labor and price prac¬ 
tices there involved “directly affected” interstate 
commerce. The formulation of the coal code was 
mandatory; and the labor provisions were!a man¬ 
datory part thereof, designed as an important and 
indeed essential aspect of the statutory scheme for 
the “stabilization” of the entire industry through 
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equalization of costs, a wholly 44 local” end and aim. 
The Court consequently held that the labor provi¬ 
sions were inseparable from the provisions regard¬ 
ing sales prices of bituminous coal, and held the 
entire Act invalid. 

On the other hand, the statute at bar does not 
expressly apply to any particular employee or 
any particular employer and is established for 
a wholly constitutional purpose—to promote the 
peaceful settlement of disputes which threaten the 
orderly conduct of interstate commerce. The 
Carter Coal decision reaffirmed that the primary 
rule in determining separability is— 4 4 what was 
the intent of the lawmakers?” As we point 
out above, the appellants cannot strike down the 
entire Act on the theory that the Act applies to 
44 all industry” or that it may not validly be ap¬ 
plied to any particular type of business. The Act 
is no more unconstitutional on its face than the 
anti-trust acts or the Federal Trade Commission 
Act. It was the very purpose of Congress in estab¬ 
lishing this administrative procedure to have each 
case presented to the Circuit Court of Appeals 
upon the facts of that case. 

2. The result is even clearer as to due process. 
Apparently appellants do not contend that the pro¬ 
visions relating to collective bargaining and ma¬ 
jority rule are the 44 heart of the Act”, and that the 
provisions relating to discrimination and other in¬ 
terference with employee organization stand or fall 
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with them. On the contrary, it is perfectly clear 
that the Act is designed to protect, as a ipeans of 
safeguarding interstate commerce, two distinct and 
independent rights: (a) the right of self-organiza¬ 
tion, free from employer interference, and (b) the 
right of collective bargaining. Appellants will 
probably concede that employees have the tight of 
self-organization and collective bargaining. They 
contest, with respect to collective bargaining, only 
the provisions making it an unfair labor practice to 
refuse to bargain collectively with representatives 
of the majority of the employees (Sec. 8 (5)). The 
efficacy of the Act in encouraging and furthering 
collective bargaining through representatives 
freely chosen is apparent even if Sectioh. 8 (5) 
were omitted altogether. It would have been en¬ 
tirely reasonable for Congress to have legislated 
with respect to self-organization and free choice of 
representatives without including Sectiop 8 (5). 
The following considerations make this pl^in: 

(i) The various unfair labor practices ajre listed 
separately in the Act. It is the obvious iptention 
that they be applied and enforced separately, as 
has been done in this case. There is no require¬ 
ment in the Act that the appellee be found to have 
engaged in all the listed unfair labor practices; the 
prevention of each of them is but a different 
method of protecting rights gauaranteed by Sec¬ 
tion 7. 
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(ii) It has been the experience of the National 
Labor Relations Board, as well as its predecessor, 
that far more matters brought to its attention in¬ 
volved interference and discrimination because of 
union membership than collective bargaining. 20 

(iii) The Act as first introduced into both houses 
of Congress was limited in its terms to the pro¬ 
tection of self-organization (S. 1958, 74th Cong., 
1st Sess.). Section 8 (5) was added subsequently 
by amendment (Senate Report No. 573, Committee 
on Education and Labor, May 2, 1935, p. 12). It 
is apparent from this that not even the original 
sponsors of the Act regarded the collective bar¬ 
gaining provision as of essential importance. 

In the Railway Labor Act involved in the Texas 
& New Orleans case, there was a statutory pro¬ 
vision requiring the carriers to exert every reason¬ 
able effort to make and maintain agreements with 
the representatives of their employees (Sec. 2 (1)), 

20 Of the 922 charges filed with the Board and its regional 
agencies for the first ten months of their operation (up to 
Aug. 1, 1936), 436 were concerned principally with 8 (3), 
and 307 with 8 (5). (National Labor Relations Board Re¬ 

lease, Aug. 9,1936.) Of the 65 decisions issued by the Board 
through Sept. 9, 1936, on complaints of unfair labor prac¬ 
tices, discrimination was an issue in 51 cases, and 8 (5) was 
involved in only 25. The predecessor Board, functioning 
under Public Resolutions 44, 73rd Congress (48 Stat. 1183), 
reported for the comparable first six months’ period that 
about 50% of its decisions concerned discrimination and 
30% concerned company unions, leaving at most 20% deal¬ 
ing with collective bargaining. Re/port to the President by 
the National Labor Relations Board for Six Months ’ Period 
July 9 , 193to Jarmary 9 , 1935 , pp. 4^5. 
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and the Railway Labor Board in one of its jirst de¬ 
cisions had established majority rule. Sep 24 F. 
(2d) 426, 431. This is the essence of Section 8 
(5) of the present Act. Yet the constitutionality 
of neither the requirement that agreements be 
sought nor the majority rule provision w^as con¬ 
sidered in the Supreme Court’s decision] which 
was concerned solely with the statutory violation 
charged, namely, interference with the clerical em¬ 
ployees in their self-organization and choice of 
representatives. Such is the present case. 

Cases like J Railroad Retirement Board v. Alton 
R. R., 295 U. S. 330, and Wolff Packing Co. v. 
Kansas Industrial Court, 262 U. S. 522, are not in 
point. The statutes there involved had, as abso¬ 
lutely essential features, the pooling system of re¬ 
serves and compulsory arbitration, respectively. 
The present case is controlled by such ruljngs on 
separability as Champlin Refiining Co. v. Com’n, 
286 U. S. 210, 234-5, and Utah Power & Light Co. 
v, Pfost, 286 IT. S. 165, 184-5. This has bfeen the 

almost unanimous course of decision in thje cases 

. 

construing the Act. Bradley Lumber Co. jv. Na¬ 
tional Labor Relations Board, 84 F. (2d) | 97, 99 
(C. C. A. 5th); National Labor Relations Board v. 
Associated Press, July 13,1936 (C. C. A. 2c.); Na¬ 
tional Labor Relations Board v. New England 
Transportation Co., 14 F. Supp. 497, 4^9 (D. 
Conn.); Precision Castings Co. v. Boland\ 13 F. 
Supp. 877, 885 (W. D. N. Y., Rippey, J.). j 
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Referring to this issue Judge Wilkerson, after 
sustaining Section 8 (5), concluded as follows in S. 
Buchsbaum Co. v. Beman, 14 F. Supp. 444, 449 
(N. D. Ill.) : 

There are other provisions of the act than 
those relating to collective bargaining. 
Even if plaintiff’s view as to the portions of 
the act relative to collective bargaining were 
accepted, that would not invalidate the en¬ 
tire act, and the plaintiff would not be re¬ 
lieved from its duty to pursue the remedy 
provided by the statute. If the Board 
should make an order, the coercive effect of 
which in the circumstances would be to de¬ 
prive either employer or employee of liberty 
of contract, the violation of constitutional 
rights can be prevented by a direct attack 
upon the order in accordance with the provi¬ 
sions of section 10. 

H. THE SEVENTH AMENDMENT IS INAPPLICABLE 

The requirement of back pay which is author¬ 
ized by the Act (Sec. 10 (c)) is a mere incident 
to the equitable remedy of reinstatement of em¬ 
ployees found to have been discriminatorily dis¬ 
charged. The provision could scarcely be invoked 
in the cases at bar (Chicago Board of Trade v. 
Olsen, 262 U. S. 1, 43), as appellants admit (Br., p. 
68). In any event, the Texas & New Orleans case 
is a ready illustration of an order by an equity 
court Requiring reinstatement with back pay as a 
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means of restoring a status in harmony w 


ith law- 


25 F. (2d) 876, 877, aff’d, 281 U. S. 5jt8, 571. 

The Seventh Amendment, in the matter of jury 

trial, “ cannot be made to embrace the established, 

exclusive jurisdiction of courts of equity, nor that 

which thev have exercised as concurrent \krith the 
%/ 

courts of law, but should be understood as limited 
to rights and remedies peculiarly legal jn their 
nature and such as it was proper to assert ih courts 
of law and by the appropriate modes and proceed¬ 
ings of courts of law.” Shields v. Thomas, 59 
U. S. 252, 262. The Seventh Amendment has been 
held inapplicable in comparable situations. Filer 
& Stowell Co. v. Diamond Iron Works, 270 Fed. 
489, cert. den. 256 U. S. 691; Leighton v. Young,. 
52 Fed. 439, 442 (C. C. A. 8th) ; Pease v. ^athbun 
Jones Engineering Co., 243 U. S. 273, 279;! and see 
Rowlette v. Rothstein Dental Laboratory, 63 F. 
(2d) 150, cert. den. 289 U. S. 736; Guthrie Rational 
Bank v. Guthrie, 173 U. S. 528, 537. 

Other objections to the procedural provisions of 
the Act have already been disposed ofj supra,. 
pp. 76-88. 

Pakt III 

THE COURT BELOW PROPERLY DECLINED TO fltAKE DE¬ 
CLARATORY JUDGMENTS AS PRAYED BY CERTAIN OF' 
THE APPELLANTS 

The court below was correct in refusing !to grant 
declaratory decrees following the denial of equi¬ 
table relief. i 
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A. NO JUSTICIABLE CONTROVERSIES ARE PRESENTED 

The Federal Declaratory Judgments Act (48 
Stat. 955) applies only to “ cases of actual contro¬ 
versy’ ’ and does not change the essential requisites 
for the exercise of judicial power. Ashwander v. 
Tennessee Valley Authority, 297 U. S. 288, 325. 
It provides a modified procedure, but, as this Court 
has fully recognized, does not expand the jurisdic¬ 
tion of federal courts. Putnam v. Ickes, 78 F. 
(2d) 223, 226. 

Thus far there has been “no action of a definite 
and concrete character constituting an actual or 
threatened interference” with appellants’ rights. 
Ashwander v. Tennessee Valley, supra, at p. 325. 
Until the Board issues a final order, appellants 
will not suffer, and should the Board do so, ap¬ 
pellants are afforded a plain, adequate, and speedy 
review. Appellants now seek to present a hypo¬ 
thetical or abstract question where no justiciable 
•controversy exists. 

The only decision of a Circuit Court of Appeals 
on this question with respect to the present Act is 
Bradley Lumber Co. v. National Labor Relations 
Board et al., 84 F. (2d) 97, discussed supra, 
p. 55. After affirming the denial of injunctive re¬ 
lief and the dismissal of the bill, the Fifth Circuit 
likewise ruled out the prayer for a declaratory 
judgment, saying: 

It is urged that the bill ought to be re¬ 
tained because of its prayer for a declara- 
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tory decree concerning the matteif of the 
Board's jurisdiction over appellants. We 
do not think so. The new power to make a 
declaratory decree does not authorize a 
court of equity by declaration to stop or 
interfere with administrative proceedings- 
at a point where it would not, unde:: settled 
principles, have interfered with or jstopped 
them under its power to enjoin. The de¬ 
claratory decree is a useful form of remedy,, 
but the statutory provision for it <jloes not 
enlarge the scope of equity jurisdiction to 
permit its application to controversies 
which have not yet reached the judicial 
stage. 

In accord, under similar circumstances, are Bethle¬ 
hem Shipbuilding Co. v. Nylander, 14 F. Supp. 201, 
207 (D. Cal., Stephens, J.) ; Wilson & Co. v. Gates y 
July 16, 1936 (D. Minn., Joyce, J.). Not a single 
federal court has granted declaratory relief as- 
prayed by appellants, notwithstanding some minor¬ 
ity disagreement as to the propriety of granting in¬ 
junctive relief (p. 100). 

A recent appellate decision closely in point is 
Aetna Life Ins. Co. v. Haworth, 84 F. (2d) 695 
(C. C. A. 8th). The Court there affirjned the 
dismissal of a petition for a decree declaring null 
and void certain policies of insurance. T^ie plain- 

i 

tiff insurance company alleged that the pblicy was 
in default for non-payment of premiums; the de¬ 
fendant policy holder asserted a disability which,. 
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under tlie terms of the policy, resulted in a waiver 
of premium payments, the policy nevertheless con¬ 
tinuing in full force and effect. The plaintiff 
denied the liability existed. On these facts, 
declaratory relief was denied: 

Apparently the sole object of this pro¬ 
ceeding is to furnish plaintiff an opportu¬ 
nity to establish now its alleged defense to 
such anticipated litigation (by defendant on 
the policy), because no claim is made to any 
contractual rights resulting from the pur¬ 
ported wrongful nonpayment of premiums. 
Assuming that insured has defaulted as al¬ 
leged, the plaintiff in such case is entitled to 
any one of two rights. First, it may rely on 
the contract and assert its right to damages 
or to specific performance; or, second, it may 
cancel or rescind the contract. In the pres¬ 
ent proceeding it seeks the equivalent of can¬ 
cellation and makes no claim to the first 
right. The right of cancellation is one 
which the plaintiff may exercise itself with¬ 
out asking the aid of the court. The only 
advantage to be derived from a declaratory 
judgment is an adjudication of the right of 
cancellation, and the only value of such an 
adjudication is that it will be a defense in 
the event of a future suit on the x>olicies. 
The only disadvantages alleged to result 
from the present status are the danger of 
loss of evidence and the setting aside of 
reserves. 

We are impressed that the situation thus 
presented by the petition amounts to no 


more than an “assumed potential invasion” 
of plaintiff’s rights, and that it does not for 
this reason present a justiciable controversy. 
Arizona v. California, 283 U. S. 423 ,j 462. 
***** 

The. alleged irreparable injuries to the 
plaintiff enumerated in the petition when 
examined, are found wanting in the essential 
requisite of a controversy. They are too re¬ 
mote and vague to be considered as elements 
of a cause of action. [Italics supplied.] 

The Court emphasized that allegations were 
lacking attributing the loss of evidence oij setting 
up of reserves to the defendants, and that “the 
funds called reserves continue to be the plaintiff’s 
property, and its control over such funds i^ neither 
modified nor affected by the notices served upon 
it by defendants.” | 

3. DECLARATORY RELIEF SHOULD BE DENIED IN THE| EXERCISE 

OF A SOUND DISCRETION 

The granting of a declaratory judgmeijt under 
the federal act is a matter of discretion. It should 
be refused where, as. here, Congress has established 
a special and exclusive administrative and judicial 
proceeding for the determination of the applica¬ 
bility of the statute. In agreement on thjis point 
is Professor Borchard, outstanding advocate of 
declaratory judgments and draftsman of the 
federal act, who writes as follows: 

Where, however, a special statutory 
method for the determination of thd partic- 
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ular type of case has been provided, it is not 
proper to permit that issue to be tried by 
declaration. This would amount to ousting 
of its jurisdiction a statutory court pre¬ 
scribed for the particular case, and it was 
not intended that a declaration should be 
employed for such a purpose (Borchard r 
Declaratory Judgments, p. 156). 

The cases cited by appellants (Br. p. 139-148) 
were all decided by state or lower federal courts. 
Without examining those cases in detail, it is plain 
they can not govern the cases at bar, which are con¬ 
trolled by authoritative rulings of the Supreme 
Court and various Circuit Courts of Appeals. 

CONCLUSION 

Should the orders appealed from be reversed,, 
and the eases go to final hearing, the court below 
would be obliged to pass on the constitutional ques¬ 
tion of the application of the statute to appellants 
on a record and findings not made under the pro¬ 
cedure of the statute for determining such appli¬ 
cation. The statute provides for a hearing before 
the Bohrd, and determination of all factual and 
constitutional questions by this Court on petition 
to this Court under the statute. The procedure 
invoked by appellants would call for hearing before 
the District Court and review on appeal. If ap¬ 
pellants’ procedure is adequate, wherein is the 
Act’s procedure inadequate? There is no basis- 
whatever for the substitution of the general equity 


177 


method for the carefully devised statutory method. 
Under this Act itself four Circuit Courts have 
already so held, two on final hearing and sub¬ 
sequent to the Supreme Court’s decision in the 
Carter case. The overwhelming weight of au¬ 
thority among the District Courts is to tlje same 
effect. The Supreme Court cases bearing on 
the question are uniformly in accord. This Court’s 
reasoning in Royal Baking and Jenny Wrqn cases 
should be followed. The question of application is 


not for the District Courts to decide in a ^uit for 
injunction; it is for this Court and the various Cir¬ 
cuit Courts of Appeals to decide on review of the 
record made before the Board. 

The Board does not avoid the litigatioh of the 
'Constitutional validity of the Act. One (jase de¬ 
cided under the statutory procedure is novj before 
the Supreme Court on petition for certiorari, oth¬ 
ers have been passed on finally by Circuit | Courts 
of Appeals and may shortly be before the Supreme 
Court; still others are awaiting decision in (various 
Circuits. But constitutional issues cannot prop¬ 
erly be tested through proceedings such ^s have 
been brought in these cases. Apart from the ques¬ 
tion of equity jurisdiction—a question which the 
Supreme Court has raised on its own motion de¬ 
spite agreement of the parties (Federal Trade 
Commission v. Claire Furnace Co., 274 U. S. 160)— 
the records are not in proper condition forj consti¬ 
tutional tests. Many of the essential fajcts are 
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lacking. There is insufficient data in the records 
with respect to the nature of appellants’ oper¬ 
ations, tile effect of the alleged unfair labor prac¬ 
tices upon the flow of commerce, and other similar 
vital issues. 

It is wholly improbable that the Supreme Court 
would be willing on such records to pass on the 
fundamental constitutional issues raised by the Na¬ 
tional Labor Relations Act. Cf. Borden’s Farm 
Products Co. v. Baldwin, 293 U. S. 194. The most 
practical and speedy way of determining these 
questions is therefore to affirm the decrees below. 
This would open the way to a decision on the con¬ 
stitutional issues should the Board proceed in these 
cases, with all material facts before the Court, in 
the manner intended by Congress and sanctioned 
by the overwhelming weight of judicial authority. 

It is respectfully submitted that the decrees 
below should be affirmed in all respects. 

Charles Fahy, 

General Counsel, 
National Labor Relations Board. 
Robert B. Watts, 

Associate General Counsel. 

! Malcolm F. Halliday, 

Philip Levy, 

Charles A. Wood, 


September 1936. 


Attorneys. 
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[Public— No. 198—74th Congress] 

[S. 1958] 

AN ACT 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Board, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY 

Section 1 . The denial by employers of the right of Employees to 
organize and the refusal by employers to accept the brocedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing tpe efficiency, 
safety, or operation of the instrumentalities of commerc^; (b) occur¬ 
ring in the current of commerce; (c) materially affecting^ restraining, 
or controlling the flow of raw materials or manufactured [or processed 
goods from or into the channels of commerce, or the ptices of such 
materials or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into nhe channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms of 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and Employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 
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DEFINITIONS 

Sec. 2. When used in this Act — 

(1) The term “person” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “ employer ” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United Stiates, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives ” includes any individual or labor 
organization. 

(5) The term “ labor organization ” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whble or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Coiumbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 676$ of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution [Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the! President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued b}i Senate Joint 
Resolution 133 1 approved June 14, 1935. j 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be [known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three years, and 
one for a term of five years, but their successors shal( be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon nopce and hear¬ 
ing, for neglect of duty or malfeasance in office, but) for no other 
cause. 

(b) A vacancy in the Board shall not impair the| right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, j^nd shall not 
engage in any other business, vocation, or employment} The Board 
shall appoint, without regard for the provisions of th£ civil-service 
laws but subject to the Classification Act of 1923, as j amended, an 
executive secretary, and such attorneys, examiners, land regional 
directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or oi:her agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under this section 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for thp purpose of 
conciliation or mediation (or for .statistical work), where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original metaibers of the 
Board and the designation of its chairman, the old Boajd shall cease 

*So in original. 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

EIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8 . It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Pr&vided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 
in this Act, or in the National Industrial Recovery xVct (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 9 (a), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collective^ with the representatives of 
his employees, subject to the provisions of Section 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selecteq for the pur¬ 
poses of collective bargaining by the majority of th^ employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for thle purposes of 
collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right to j self-organiza¬ 
tion and to collective bargaining, and otherwise to I effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 
In any such investigation, the Board shall provide :ior an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to £,scertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this] section, ana 
there is a petition for the enforcement or review of su^h order, such 
certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filled under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or in part the order 
of the Board shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 

engaging in any such unfair labor practice, the Bqard, or any 
-- 

1 So in original. 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will efiectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify ana file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order ox the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before t|ie Board, its 
member, agent or agency, shall be considered by the [court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the [Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court thkt such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the transcript. The Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall fi le such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for fhe modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree ^hall be final, 
except that the same shall be subject to review by th<j appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. Sj C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may objtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in questiop was alleged 
to have been engaged in or wherein such person resided or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the! order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record irfthe proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall iii like manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers! of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be 
served. The verified return by the individual so serying the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt iherefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application piay be made 
under this Act may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Beard, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any of its agents or 
agencies in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so is to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (U. S. 0., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled 4 An Act to establish a 
uniform system of bankruptcy throughout the United Staies ’ 
approved July 1, 189S, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Ldbor Relations 
Act.” 

Approved, July 5, 1935. 
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REPLY BRIEF FOR APPELLANTS 


In our principal brief filed herein on behalf of the 
appellants we argued fully the questions now before 
the Court, namely, whether the motions of the ap¬ 
pellees to dismiss the respective bills of copiplaint 
and also petitions for declaratory judgmentl should 


1 


have been granted and whether the applications of 
the appellants for preliminary injunctions should 
have been denied. However, in view of the ramifica¬ 
tions of the arguments made by counsel for the appel¬ 
lees in their brief filed herein, we are filing this reply 
brief in order to eliminate the possibility of any mis¬ 
understanding of the contentions of the appellants 
and the real issues involved. We shall restrict our¬ 
selves herein to a brief consideration of some of the 
arguments made on behalf of the appellees in the brief 
filed herein on their behalf. Many of the arguments 
and statements made therein are so irrelevant or self- 
assertive that they call for no more than a passing 
remark, if for any comment at all. Accordingly, we 
shall not repeat here the extended arguments of the 
legal principles set forth in our principal brief. 

ARGUMENT 

We have no doubt but that the National Labor 
Relations Act (sometimes hereinafter referred to as 
the Act), if not void in toto, is void as applied to the 
appellants or any other persons engaged in the manu¬ 
facturing business. Upon this question the decision 
of the Supreme Court in the case of Carter v. Carter 

Coal Co ., et al., 298 U. S.-, 56 S. Ct. 855, would 

appear to be conclusive. In any event, it may not be 
said that there is not a grave and serious doubt as to 
the constitutionality of the Act in question when so 
applied. 

In the last analysis the contention of the appellees 
is that, even if the Supreme Court should declare in 
cases now pending before it on petitions for writs 
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of certiorari 1 that the Act is unconstitutional as ap¬ 
plied to the respective labor relations between the 
particular manufacturing corporations invdlved in 
those cases and their respective employees, :he Na¬ 
tional Labor Relations Board may nevertheless pro¬ 
ceed under the Act against these same corporations at 
different plants and against other employers conduct¬ 
ing the same kind of manufacturing operations or 
some other type of manufacturing operations, order 
elections to be held for the purpose of determining 
with whom the employers shall deal and jconduct 
hearings upon charges of alleged unfaijr labor 
practices, and that neither this nor any other court 
may restrain it from so doing by injunctive process. 
In other words, that even after such a decision by the 
Supreme Court, the Board can continue to function 
without judicial restraint in fields in respect of which 
that Court will have held it to be without pjower or 
jurisdiction. For if resort may not be invbked be¬ 
fore such a decision by the Supreme Court[ it may 
not be invoked after. No clearer usurpation of gov¬ 
ernmental power can be conceived than is involved 
in the making of this argument. j 

The brief filed on behalf of the appellees is, in 
effect, divided into two parts, the first of which is 
addressed to the question of equitable jurisdiction in 
these suits and the second of which is addressed to the 
question of the constitutionality of the National 
Labor Relations Act. To follow what we conceive 
to be the orderly presentation of the case, we shall 

1 National Labor Relations Board v. Jones £? Laughlin Steel Corpo¬ 
ration, 83 F. (2d) 998 (C.C.A. 5th) ; National Labor Relations Board v. 

Fruehauf Trailer Co., - F. (2d) - (C.C.A. 6th); and National 

Labor Relations Board v. Friedman-Harry Marks Clothing Co., - F. 

(2d) - (C.C.A. 2d). 
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reverse that division in this reply brief in dealing 
with the arguments made on behalf of the appellees 
in the brief of their counsel. 

A. The Constitutionality of the Act. 

Despite the fact that on the motions to dismiss the 
instant bills the facts set forth therein are admitted 
to be true, the appellees proceed at pages 5 to 12 of 
their brief to state the facts, as they are alleged in 
charges lodged with the appellees, in the appellees’ 
own complaints issued against appellants charging 
them with engaging in unfair labor practices, and 
in petitions for elections and the Board’s own find¬ 
ings in connection therewith. The facts to be con¬ 
sidered here are only those set forth in the bills of 
complaint. While the allegations in the respective 
bills of complaint state the facts with regard to the 
businesses of the respective appellants in such detail 
as to leave no doubt but that their respective busi¬ 
nesses and their labor relations with respect thereto 
involved in these cases do not and cannot directly 
affect interstate or foreign commerce, nevertheless, 
the appellees state in their brief that: 

“Each of these appellants is in fact substan¬ 
tially engaged in interstate commerce with re¬ 
spect to the receipt and shipments of materials 
and goods in the channels of such commerce, 
or engaged in operations intimately related to 
the instrumentalities of such commerce.” (p. 
27.) 

and again: 

“Each of these appellants is extensively en¬ 
gaged in interstate commerce by causing to be 
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bought, received, sold, and transmitted materi¬ 
als and goods in the channels of such commerce, 
or by conducting an enterprise intimately con¬ 
nected with the operation of instrumentalities of 
such commerce. In fact, the very elejnents of 
injury to business relied upon by somel of these 
appellants to establish cases for equitable relief 
are injuries in fact to interstate business, ji.e., con¬ 
tracts, sales, shipments, not mere production, and 
are eloquent testimony for the Board’s conten¬ 
tion that under appropriate circumstances labor 
difficulties may directly and substantially bur¬ 
den and obstruct interstate 
(pp. 129, 130.) 


commerce itself.” 


and again: 


i 

“In the cases at bar the interstate movement 
of appellants’ materials and goods frona outside 
the states in which the appellants respective 
plants are located, is never completed there; 
the articles are destined for final rest ohly after 
further movement in interstate commerce caused 
by appellants beyond those states. The tempo¬ 
rary stoppage does not stop the interstate com¬ 
merce either in the sense of movemeht or of 
trade. The goods and products are the constant 
subject of interstate trade and transportation.” 
(pp. 136, 137) 


Such argument is totally beside the point faith ref¬ 
erence to the operations of the appellants and their 
relations with their employees involved in th^se cases. 
Nevertheless, and, although such argument fahen ap¬ 
plied to actual manufacturing operations l^as been 
turned down unqualifiedly by the Supreme Court 
many times, the appellees continue to make jt. 

In this general connection, the appellees ^o so far 
as to say in their brief (p. 36) that the Commerce 
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Clause of the Constitution “directs Congress to regu¬ 
late commerce.” Article One, Section 8 of the Con¬ 
stitution 1 provides that “The Congress shall have 
power to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes.” 
There is no direction in the Constitution that Con¬ 
gress shall regulate commerce generally and the Con¬ 
stitution is only permissive in permitting Congress to 
regulate certain specified types of commerce. 

In their argument on this feature the appellees in 
an astounding manner throw into utter disregard the 
unbroken line of decisions of the Supreme Court of 
the United States to some of which we referred in 
our principal brief, pages 38 to 60, and even profess 
to believe the recent decisions of the Supreme Court 
in the cases of Schechter Corp. v United States, 295 
U. S. 495 (1935) and Carter v. Carter Coal Com¬ 
pany, et al., 298 U. S.-, 56 S. Ct. 855 (1936), 

have no bearing whatsoever upon the determination 
of whether these appellants in their respective manu¬ 
facturing businesses and in their labor relations with 
respect thereto are engaged in interstate or foreign 
commerce. They lay stress on the fact that in the 
Schechter case the flow of goods had ceased and in 
the Carter case the flow had not yet begun. In de¬ 
ciding those cases the Supreme Court took pains to 
reiterate the long-established doctrine that manu¬ 
facturing and kindred local operations are not com¬ 
merce, and to review in large measure its previous de¬ 
cisions on the subject. The appellees criticize the 
language of the Supreme Court, particularly in the 
Carter case, as being too broad, and as being inap¬ 
plicable to the instant cases, even though in that case 
the Supreme Court struck down the labor provisions 
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of the so-called Guffey Act, which, except that they 
applied to the coal mining industry, are substantially 
identical to the provisions of the National Labor Re¬ 
lations Act which the appellees seek to apply] to the 


equally forbidden field of other local industry. We 
have quoted from the Carter case extensively in our 
principal brief and will not extensively quot^ from 


that case again, but a few sentences we think com¬ 
pletely dispel the contentions of the appellees that 
what was said in the Carter case should have no bear¬ 


ing here. For instance, the Supreme Court skid (at 
pp. 868 and 869 of 56 S. Ct.) : 


“That commodities produced or manufactured 
within a state are intended to be sold or trans¬ 


ported outside the state does not rende^ their' 
production or manufacture subject to federal 
regulation under the commerce clause. *j * * 

****** 


“One who produces or manufactures a cotnmod- 
ity, subsequently sold and shipped by jiim in 
interstate commerce, whether such sale and ship¬ 
ment were originally intended or not, pas en¬ 
gaged in two distinct and separate activities. So 
far as he produces or manufactures a commodity, 
his business is purely local. So far as he sqlls and 
ships, or contracts to sell and ship, the commod¬ 
ity to customers in another state, he engages in 
interstate commerce. In respect of the former, 
he is subject only to regulation by the stjate; in 
respect of the latter, to regulation only!by the 
federal government. * * * ” 


The argument now made by the appellees as to 
the extent of the applicability of the commerce power 
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of Congress was strenuously pressed in the Carter 
and Sckechter cases and was unqualifiedly rejected 
therein, yet the appellees are trying it out again. 
Also in presenting those cases to the Supreme Court 
the Government, after exhausting its commerce 
arguments, urged as ground for upholding the re¬ 
spective statutes then under consideration, the eco¬ 
nomic and social desirability of those statutes as 
eliminating economic chaos, strikes and other social 
disorders. That argument was rejected, but the appel¬ 
lees herein make much the same argument (pp. 20, 
21, 132-135 of their brief) concerning the effect of 
the National Labor Relations Act. With respect to 
the economic and social argument, the Supreme 
Court in the Carter case said (at p. 871 of 56 S. Ct.) : 

“Much stress is put upon the evils which 
come from the struggle between employers and 
employees over the matter of wages, working 
conditions, the right of collective bargaining, 
etc., and the resulting strikes, curtailment, and 
irregularity of production and effect on prices; 
and it is insisted that interstate commerce is 
greatly affected thereby. But, in addition to 
what has just been said, the conclusive answer 
is that the evils are all local evils over which the 
federal government has no legislative control. 
The relation of employer and employee is a local 
relation. At common law, it is one of the domes¬ 
tic relations. The wages are paid for the doing 
of local work. Working conditions are obvi¬ 
ously local conditions. The employees are not 
engaged in or about commerce, but exclusively 
in producing a commodity. And the contro¬ 
versies and evils, which it is the object of the 
act to regulate and minimize, are local contro¬ 
versies and evils affecting local work undertaken 
to accomplish that local result. Such effect as 
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they may have upon commerce, however exten¬ 
sive it may be, is secondary and indirect. * * * ” 

■ 

The Carter case was relied upon by the Second, 
Fifth and Sixth Circuits in the cases of National 
Labor Relations Board v. Jones & Laughlin Steel 
Corporation, 83 F. (2d) 998 (June IS, 1936, C.C.A. 
5th) ; National Labor Relations Board v. Fruehauf 

Trailer Co., . F. (2d) . (June 30, 1936, C.C.A. 

6th) ; and National Labor Relations Board v Fried- 

man-Harry Marks Clothing Co., . F. (2d) . 

(July 13, 1936, C.C.A. 2nd). Petitions for writs of 
certiorari in those cases were filed in the Sbpreme 
Court on September 30, 1936. To those c^ses we 
have specifically referred in our principal brief, 
pages 58 to 60. In those cases the Board urged the 
theory that those corporations in their manufacturing 
operations constituted nothing more than a bonduit 
through which the unbroken flow of interstate com¬ 
merce passes continually through the factory in the 
form of raw products coming from outside States, 
to emerge as finished articles going to other States. 
As pointed out in our principal brief and as pointed 
out above, there is nothing to any such theory. It is 
not conceivable that it would now be accepted by any 
court in the country. 

The appellees herein urge that the case of Texas 
& New Orleans R.R. Co. v. Brotherhood, 281 U. S. 
548 (1930), is applicable to the cases now before this 
Court. In our principal brief, pages 52 to 56, we 
have analyzed at some length the decision of the Su¬ 
preme Court in that case. Nothing that the appellees 
have said with respect thereto makes it necessary to 
elaborate upon our previous discussion of that case. 
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Also they urge as controlling here Virginian Ry. 
Co. v. System Federation, 84 F. (2d) 641 (1936, 
C.C.A. 4th, now pending in the Supreme Court on 
petition for writ of certiorari), in which was in¬ 
volved tiie amended Railway Labor Act of 1934. In 
that case the labor relations of an interstate transpor¬ 
tation system were involved. Whether or not the de¬ 
cision of the Circuit Court of Appeals shall be up¬ 
held by the Supreme Court, it is utterly immaterial 
to the determination of the instant cases for the reason 
that Congress is without power to legislate with re¬ 
spect to labor relations in the various manufacturing 
operations of the appellants herein. 

Even though the National Labor Relations Act 
can not validly be made applicable to the manufac¬ 
turing operations of these appellants or to their labor 
relations in connection therewith, whether the Act 
be unconstitutional in toto or as applied to these ap¬ 
pellants, the appellees urge this Court to deny the re¬ 
lief sought by the appellants and to subject them to 
vexatious and expensive elections or hearings and 
procedure connected therewith to the final end that, 
after large sums have been expended and the labor 
relations and the operations of these appellants shall 
have been seriously disrupted, they shall come to a 
Circuit Court of Appeals which can not do otherwise 
than to say that the Board had no jurisdiction to be¬ 
gin with. It is unthinkable that persons situated as 
these appellants should be relegated to any such fu¬ 
tile procedure, yet that is exactly what the appellees 
now urge. 
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B. The Question of the Equitable Jurisdiction 

of this Court 

In the first place, the appellees vigorously deny 
that the appellants can be hurt by being subjected to 
elections or hearings conducted by the appellees. Any 
realistic approach will show the error of the: appel¬ 
lees’ contentions on that score (see our principal brief 
pp. 75-87). 

At pages 32 and 33 of their brief the appellees en¬ 
deavor to show the small amount of power given the 
Board under this Act in comparison with other simi¬ 
lar legislation of Congress; they assert as if qn exist¬ 
ing fact the lack of coercive power on the paift of the 
Board and emphasize the fact that the Board itself 
“has no power of prosecution”; and with respect to 
Section 12 of the Act they assert as the sole design of 
that section the prevention of “assault” on members 
of the Board or its agents, although at page 71 they 
admit in passing that Section 12 is also intended to 
prevent “tampering with records, interferences with 
witnesses, and the like”. We submit that a mere read¬ 
ing of the Act will show conclusively that counsel for 
the appellees are extremely modest in stating the 
Board’s direct and indirect powers. We kno^v of no 
greater coercive power than that enjoyed by this 
Board to invade fields forbidden by an unbroken line 
of decisions of the Supreme Court, causing j disrup¬ 
tion of labor relations and losses of all ki|ids, al¬ 
though ultimately the acts of the Board rfrust be 
found to be illegal. As to the inability of th^ Board 
to prosecute, that is technically true, but the hioment 
the Board initiates any action of any kind against an 
employer, right there the Board has opened the gates 
to such an extent that prosecution hangs as a Constant 
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threat over the head of any employer. The wording 
of Section 12 is so broad in its scope as not to be con¬ 
fined entirely to those features which the appellees 
suggest as being all that is intended by Section 12. 
We think, however, that no useful purpose could be 
accomplished in this brief by pointing in detail to 
other self-assertive statements made by the appellees 
in their brief with respect to the intended scope of 
the Act and the powers of the Board thereunder, for, 
after all, if anyone reads the Act, he will see for him¬ 
self wherein lie the constant threats of damage and 
danger. 

The appellees cite a number of cases in an effort to 
support their contention that the appellants herein 
do not present cases cognizable in equity. The cases 
apparently relied upon principally by the appellees 
are Lee Moor v. Texas & N. O. R. Co., 297 U. S. 
101 (1936); Spielman Motor Sales Co., Inc. v. 
Dodge, 295 U. S. 89.(1935); Richmond Hosiery 
Mills v. Camp, 74 F. (2d) 200 (C.C.A. 5th, 1934) ; 
Cavanaugh v. Looney, 248 U. S. 453 (1919) ; Cruick- 
shank v. Bidwell, 176 U. S. 73 (1900) ; Boise Arte¬ 
sian Water Co. v. Boise City, 213 U. S. 276 (1909); 
Bailey V. George, 259 U. S. 16 (1922); Indiana 
Manufacturing Company v. Koehne, 188 U. S. 681 
(1903); Sykes, et al. v. Jenny Wren Co., 64 App. D. 
C. 379,78 F. (2d) 729 (1935) ; Hurley v. Kincaid, 
285 U. S. 95 (1932) ; United States v. Illinois Cen¬ 
tral R. Co., et al., 291 U. S. 457 (1934) ; United States 
v. Illinois Central R. R. Co., 244 U. S. 82 (1917) ; 
United States v. Los Angeles & S. L. R. Co., 273 U. 
S. 299 (1927) ; Royal Baking Powder Co. v. Federal 
Trade Commission, 59 App. D. C. 70, 32 F. (2d) 
966 (1929); E. Griffiths Hughes, Inc. v. Federal 
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Trade Commission, 61 App. D. C. 386, 63 p. (2d) 
362 (1933); Federal Trade Commission vj Claire 
Furnace Co., 274 U. S. 160 (1927) ; Federal Trade 
Commission v. Maynard Coal Co., 57 App. D. C. 
297, 22 F. (2d) 873 (1927) ; Chamber of Commerce 
of Minneapolis v. Federal Trade Commission, 280 
Fed. 45 (C.C.A. 8th, 1922) ; White v. Johnson, 282 
U. S. 367 (1931) ; and American Bond & Mortgage 
Co. v. United States, 282 U. S. 374 (1931). A con¬ 
sideration of those cases, however, shows that they are 
inapplicable to the situation presented in the instant 
cases and do not support the contention of th^ appel¬ 
lees that the appellants have not properly jinvoked 
equitable jurisdiction. 

In each of the cases so cited by the appeljlees the 
decision against the plaintiff therein was based on the 
ground that such plaintiff had an adequate remedy 
at law or had not shown irreparable injury. In most 
of them it was sought to base the equity jurisdiction 
solely upon a showing of irreparable injury. The 
bills were dismissed either on the ground i:hat the 
plaintiff in the particular case had failed to niake out 
a case of injury not compensable by pecuniary 
damages recoverable in an action at law (L^e Moor 
v. Texas & N. O. R. Co., supra, Cruicksfiank v. 
j Bidwell, supra), or on the ground that the plaintiff 
could adequately protect his rights when sueq at law 
by setting up the unconstitutionality of the particu¬ 
lar statute as a defense ( Spielman Motor Sdles Co., 
Inc. v. Dodge, supra; Richmond Hosiery ilills v. 
Camp, supra; Boise Artesian Water Co. v. Boise 
City, supra), or by raising the question of unconsti¬ 
tutionality in a condemnation proceeding ( Cava¬ 
naugh v. Looney, supra), or on the ground that the 
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plaintiff could pay under protest a tax assessed under 
a statute alleged to be unconstitutional and sub¬ 
sequently bring suit for a refund ( Bailey v. George, 
supra; Indiana Manufacturing Co. v. Koehne, 
supra). In none of such cases, however, was the 
plaintiff remitted to a remedy provided by the very 
statute which he assailed on the ground of its uncon¬ 
stitutionality, but in all of them the remedy at law 
which the court found to be adequate was provided, 
as the Supreme Court said in Cruickshank v. Bid- 
well, supra, “by the ordinary process of the law.” 
In the case of Sykes, et al. v. Jenny Wren Co., supra, 
the Jenny Wren Co. endeavored to intervene before 
the Federal Communications Commission in connec¬ 
tion with an application for the modification of exist¬ 
ing radio station licenses which it claimed affected 
it adversely. Upon application to intervene, the 
Commission denied the application for intervention. 
Immediately, the Jenny Wren Co. filed its bill for 
an injunction against members of the Commission 
in the District Court of the United States for the 
District of Columbia (then the Supreme Court of 
the District of Columbia). The defendants filed a 
motion to dismiss, which was overruled, and, there¬ 
upon, they took a special appeal to this Court. This 
Court (Justices Groner and Hitz dissenting), in re¬ 
versing the action of the lower court, held that the 
Federal Communications Act expressly provided for 
an appeal to this Court from any adverse decision by 
the Commission and that consequently the Jenny 
Wren Co. was not damaged and had an adequate 
remedy at law. It is, of course, apparent that that 
case has no bearing at all upon the problem at hand. 
However arbitrary the action of the Commission may 
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have been in denying the application for intervention, 
it would appear that the Jenny Wren Cj). finally 
could not be interfered with until this Court should 
have passed upon its appeal filed under the provisions 
of the Communications Act; the constitutionality of 
the Communications Act was in no wise involved; 
and no fundamental or jurisdictional question was 
present. In the instant cases, however, virtually all 
the damage would be done before the cases could 
reach a Circuit Court of Appeals, whereas n4 damage 
could be done in the Jenny Wren Co. case until after 
the Court of Appeals had rendered its decision. 
This Court likewise could remedy any errors com¬ 
mitted by the Communications Commission^ without 
any damage being suffered by Jenny Wren Co., 
whereas a Circuit Court of Appeals under the Na¬ 
tional Labor Relations Act is powerless to remedy 
the damages that would be occasioned by the hear¬ 
ing or election. At the most, all the Circuit Court of 
Appeals could say, after all the damage had been 
done, is that the Board had no jurisdiction to begin 
with. 

Hurley v. Kincaid, supra, involved a suit to enjoin 
various Government officials from carrying! out cer¬ 
tain flood control work. The court held that plain¬ 
tiff had an adequate remedy by action at law for com¬ 
pensation “since the validity of the act and the au¬ 
thority of the defendants are conceded” (p. 104). 

In United States v. Illinois Central R. C( j>., et al., 
supra (291 U. S.), a suit was filed to enjoin the en¬ 
forcement of an order of the Interstate Commerce 
Commission upon the ground that the plaintiffs had 
not been allowed a hearing. The statute hav ing been 
previously held to be valid, plaintiffs were Required 
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to exhaust their administrative remedies. Likewise, 
'in Unitecl States v. Illinois Central R. Co., supra 
(244 U. S.), there was no question as to the validity 
of the statute or the power of the Commission. The 
suit was brought pursuant to the terms of the statute 
which provided that the Federal District Court 
should have jurisdiction “of cases brought to enjoin, 
set aside, annul or suspend, in whole or in part, any 
order of the Interstate Commerce Commission”. It 
was held that the action of the Commission in fixing 
a day for a hearing was not an order within the mean¬ 
ing of the terms of this statute. 

United States v. Los Angeles & S. L. R. Co., supra, 
involved a suit to enjoin and annul an order of the 
Interstate Commerce Commission which had deter¬ 
mined the value of plaintiff’s property. It is shown 
by the opinion that the investigation had a legitimate 
object and was specifically and, of course, validly, 
prescribed by Congress. Hence, the general equity 
power of the court could not reach the administra¬ 
tive action. Had the action of the Commission in the 
Los Angeles case been taken pursuant to an invalid 
statute, it is safe to say the result would have been 
otherwise. The Los Angeles case is relied upon by 
the appellees to sustain the proposition that a mere 
finding of fact may not be enjoined. However, as 
pointed out in our principal brief and elsewhere in 
this brief, when once action is started by the National 
Labor Relations Board it is vastly more than finding 
and publishing a fact; it is an intermeddling in the 
labor relations of an employer causing instant dam¬ 
age of no illusory sort. 

Royal Baking Powder Co. v. Federal Trade Com - 
mission, supra, and E. Griffith Hughes, Inc. v. Fed¬ 
eral Trade Commission, supra, merely involved pro- 
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cedural questions before an administrative agency 
under a statute conceded to be valid. 

Federal Trade Commission v. Claire Furnace Co., 
supra, was a suit for an injunction against i:he Fed¬ 
eral Trade Commission to prevent it from requiring 
certain reports on the ground that the reports demand¬ 
ed by the Commission called for complete informa¬ 
tion respecting plaintiffs’ intrastate activities as well 
as their activities in interstate commerce, ^he con¬ 
stitutional validity of the Federal Trade Conlimission 
Act had previously been adjudicated and upheld . 1 It 
followed that the remedy afforded to complainants 
under the Act itself (to resist the Commission’s ap¬ 
plication for writ of mandamus in the District Court 
under the general jurisdiction of that court) was an 
adequate remedy at law which justified the refusal of 
an injunction. In that case the parties seeking the in¬ 
junction were not required by the decision tp submit 
to administrative procedure. In order for tpe Com¬ 
mission to secure the information which it v^as seek- 
ing it was necessary under the decision in the case 
for it to seek a writ of mandamus in the jDistrict 
Court, where the complainants would have bad the 
opportunity to present all of their legal and constitu¬ 
tional objections in a court rather than before the 
Commission. That fact alone clearly distinguishes 
that case from these suits, in which the appellants 
herein, should the motions to dismiss granted below 

be upheld, would be forced to proceed before the 
_ 

1 Federal Trade Commission v. Beech-Nut Packing Company, 257 U. S. 
441 (1922); 

Federal Trade Commission v. Curtis Publishing Company, 260 U. S. 
568(1923); 

Moore v. New York Cotton Exchange, 270 U. S. 593 (1926) ; |and 

Cases cited in footnote, page 18. 


I 
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Board and would not have an opportunity to raise 
their legal and constitutional objections in a court. 

Federal Trade Commission v .Maynard Coal Co., 
supra, was a case substantially similar to, and was de¬ 
cided on the authority of, the Claire Furnace Co. 
case, and is not distinguishable therefrom. 

Chamber of Commerce of Minneapolis v. Federal 
Trade Commission, supra, involved an original pe¬ 
tition to the Circuit Court of Appeals for a writ of 
certiorari to set aside certain interlocutory orders of 
the Federal Trade Commission on various grounds, 
including the contention that the statute was uncon¬ 
stitutional. The court refused to grant the petition on 
the ground that it had no jurisdiction in the case. It 
is obvious that the court did not have jurisdiction on 
the original petition, either at law or in equity. The 
case was properly disposed of on the jurisdictional 
ground and the language of the court in the case upon 
which the appellees rely in these instant cases is pure 
dictum. Such dictum cannot support an applica¬ 
tion of the National Labor Relations Act to one not 
engaged in interstate or foreign commerce or in any¬ 
thing that directly bears upon such commerce and 
to attempt so to do would be contrary to authorita¬ 
tive law as set forth in our principal brief. It is not 
necessary for us to repeat here the arguments made 
therein. Moreover, the Federal Trade Commission 
Act had already been declared constitutional . 1 

In White v. Johnson, supra, and American Bond 
& Mortgage Co. v. United States, supra, no problem 

1 Sears, Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307 
(C.C.A. 7th, 1919); 

National Harness Mfrs.’ Assn. v. Federal Trade Commission , 268 Fed. 
705 (C.C.A. 6th, 1920) ; 

T. C. Hurst & Son v. Federal Trade Commission , 268 Fed. 874- (D. C., 
E. D. Va., 1920). 
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of irreparable injury or legality of the Radio Com¬ 
mission was discussed or decided. The only question 
was a procedural one, i.e., how a question should be 
certified to the Supreme Court. That was jail that 
the court decided. 

We might likewise analyze all of the other cases 
cited by the appellees and show their inapplicability 
to the present situation. To do so, howeveif, would 
interminably lengthen this brief, which we jhave no 
desire to'do. 

Nevertheless, the appellees suggest that ijt would 
be well for this Court to relegate these appellants to 
proceedings before the Board, emphasizing at pages 
122 and 123 of their brief that the Board ijself can 
well determine whether the particular businesses of 
the appellants and their labor relations in connection 
therewith directly affect interstate or foreign com¬ 
merce so that if the Board finds they do not Iso affect 
interstate or foreign commerce, that will bej the end 
of each case. There might be more practicalj, though 
not legal, merit to such a suggestion if the Bodrd were 
consistently following the dictates of the Supreme 
Court on the subject of what directly affects such 
commerce. However, if the Board were doing so, 
its administration would be confined at most to a very 
few isolated cases. The very fact that the feoard is 
meddling with these appellants and has meddjled with 
other enterprises of a similar nature, as illustrated 
by the cases of National Labor Relations Board v. 
Jo nes & Laughlin Steel Corporation, supra, Na¬ 
tional Labor Relations Board v. Fruehauf Trailer 
Company, supra, and National Labor Relations 
Board v. Friedman-Harry Marks Clothing Com¬ 
pany, supra, indicates more plainly than Anything 
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else that the Board is not capable of deciding, in ac¬ 
cordance with legal principles, whether a particular 
industry and its labor relations in connection there¬ 
with directly affect interstate or foreign commerce. 

The argument in their brief shows that the appel¬ 
lees have not confined themselves and do not intend 
to confine themselves to constitutional limits as here¬ 
tofore defined by the Supreme Court. If they did, 
all of their orders heretofore issued that gave rise to 
the instant cases would never have been issued, or, at 
least, would have long since been withdrawn and 
these cases would have become moot. 

Inasmuch as we have already discussed in our 
principal brief at great length the irreparable 
damage that will be sustained by these appellants if 
relief shall not be afforded them in these proceedings, 
we will not again reiterate the allegations that appear 
so specifically in the respective bills of complaint, 
though characterized by the appellees in effect as 
being vague, uncertain and conjectural. We submit 
that the allegations are most specific and, in fact, the 
truth of them is borne out by what has happened in 
the case of the Salem hearing of the Brown Shoe 
Company alluded to at pages 12, 13, and 86 of our 
principal brief. Prospective results in large measure 
can be foretold from past events, and that particular 
past event stands out as a warning to all who have to 
submit themselves to the Board. It would be bad 
enough for the manufacturer to have to undergo such 
procedure and attendant losses and disturbances of 
all kinds if there were some chance that the Act itself 
were constitutional, but where it is plain beyond 
doubt that the Act can not be constitutionally applied 
to any of these appellants, their losses become the 
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greater and the more unnecessary because of :he utter 
futility of the procedure. Certain it is that dis¬ 
turbed relations can not easily be brought!back to 
normal or compensated for, and equally certain it is 
that all the other expenses and losses attendant upon 
proceedings before the Board can not be compensated 
for in dollars and cents. Thus the losses tha: will be 
sustained, if relief is denied herein, will be utterly 
irreparable and irrecoverable; all of such ldsses and 
expenses would be absolutely useless in the end be¬ 
cause the Act plainly is not and can not be applicable 
to the particular appellants. 

As to the adequate remedy at law, irrespective of 
what the appellees urge, we think it must !be clear 
that any remedy that the appellants might jiave un¬ 
der the Act does not meet the frequently enjunciated 
test as being as timely, as complete, as adequate and 
as plain as the remedy that may be afforded in equity. 

The appellees readily admit that in so far as pro¬ 
posed elections are concerned the Act itself does not 
purport to give any right of review unless sjich elec¬ 
tions become later coupled with unfair labor prac¬ 
tice charges (page 49 of appellees’ brief ).j Where 
under the Act there may be a review by the particu¬ 
lar Circuit Court of Appeals, the appellees state that 
the review so provided is sufficient in ever^ respect. 
They do not meet the issue that is raised in the case 
of Crowell v. Benson, 285 U. S. 22 (1932), in which 
the Supreme Court unequivocally laid down the rule 
that 

“the essential independence of the exercise of 
the judicial power of the United States, in the 
enforcement of constitutional rights requires 
that the federal court should determine such an 
issue [fundamental or jurisdictional iss^ie] upon 
its own record and the facts elicited bifore it.” 
(p. 64) 


It should be noted that the Court used the word 
“determine”. The appellees try to escape the use of 
such word in that case by frequently stressing 
throughout their brief that under the Act an ag¬ 
grieved party has the right to a “judicial review”. A 
“review” of facts previously found is radically differ¬ 
ent from a “determination” of an issue by a court 
“upon its own record and the facts elicited before it”. 
We point out this twisting of words in order that 
there may be no misunderstanding. A judicial re¬ 
view of facts found by a board falls far short of the 
requirement for an independent judicial determina¬ 
tion of facts. In our principal brief we have dis¬ 
cussed this feature at much greater length at pages 
66, 119-124. We will not repeat those arguments 
here. Also, in connection with the case of Crowell 
v. Benson, supra, the appellees urge in their brief (p. 
76) that all that is required by Crowell v. Benson is 
a trial of jurisdictional facts de novo “that is after 
the matter had already been passed upon by the 
Board”. It will be recalled that the Supreme Court 
construed the act under consideration in Crowell v. 
Benson as providing for an independent trial before 
a court upon the jurisdictional or fundamental issues 
involved after the commissioner had made his award, 
and, as so construed, the act was upheld. In the Na¬ 
tional Labor Relations Act it can not be shown that 
there is any provision which either directly or indi¬ 
rectly affords an opportunity for an independent ju¬ 
dicial determination by a court of the jurisdictional 
or fundamental issues in a particular case. We 
pointed that out in our principal brief (pp. 119-122), 
and to that the appellees have not made and can not 
make any reply. Consequently, as we have said be- 




fore, the Act is defective in this respect and these 
appellants have the immediate right to resort to 
equity for protection of their rights. To our un¬ 
qualified statement (pp. 123, 124 of our principal 
brief) that there can not be an independent judicial 
determination of jurisdictional fundamental facts in 
a Circuit Court of Appeals, the appellees make no 
answer. We repeat that the Act provides no jnachin- 
ery for an independent judicial determination of such 
issues by a Circuit Court of Appeals. Even if the 
Act could be so construed, the appellees wquld not 
accept such construction, for that would make a Cir¬ 
cuit Court of Appeals merely a super-board, and 
from its decision no review might be had in the Su¬ 
preme Court. Federal Radio Commission v. Gen¬ 
eral Electric Company, 281 U. S. 464 (1930) L If, as 
the Supreme Court says, there must be afforded, at 
some stage in the proceedings, an opportunity for an 
independent judicial determination of fundamental 
or jurisdictional issues by a court upon its o|vn rec¬ 
ord, where, if not here, may there be such | deter¬ 
mination? 

Above we have referred to the impending penalties 
under Section 12 that constantly hang over the heads 
of those who might be tempted otherwise to assert 
their constitutional rights against any incursions of 
the Board or any of its agents or agencies. The ap¬ 
pellees make the contention that Ex parte Young, 
209 U. S. 123 (1908), and similar cases relied upon 
by us, are inapplicable to the instant cases. For 
answer to that contention we refer to the discussion at 
pages 125 to 136 of our principal brief. 

It is, of course, obvious that if the Act is unconsti¬ 
tutional in toto, as we believe it to be and as urged by 
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us at pages 102 to 110 of our principal brief, 1 any 
remedy purported to be afforded by the Act is a 
nullity. If the Act can be sustained as to any em¬ 
ployers in the United States, it is apparent that they 
must be much limited in number, for, if all manu¬ 
facturing plants are excluded in accordance with all 
of the decisions on the subject, there would conceiv¬ 
ably be left susceptible to the National Labor Rela¬ 
tions Board only a few isolated enterprises. Cer¬ 
tainly Congress was not setting up this Board at such 
great expense to deal merely with the labor relation¬ 
ships in these few isolated instances. 

At page 29 of their brief the appellees state that in 
64 cases before the District Courts 46 injunctions 
were denied, listing such cases, except the instant 
cases, in the margin at pages 60 and 61 of their brief. 
Of such 46 cases, 12 are cases arising in the District 
Court of the United States for the District of Colum¬ 
bia, and in several instances the same District Judge 
denied applications for injunctions in two or more 
cases coming before him. Apparently the Board 
seems to think that this Court should determine the 
questions before it upon a quantitative rather than 
upon a qualitative basis. For our part, in this conflict, 
the appellants are content to rely upon the carefully 
prepared and soundly reasoned opinions of Judge 

1 As further supporting the view that the Act was intended to apply to 
all industry, see Congressional Committee reports relative to the National 
Labor Relations Act: 74th Congress, First Session, House of Representa¬ 
tives Reports from Committee on Labor No. 969 (May 20, 1935), No. 
972 (May 21, 1935) and No. 1147 (June 10, 1935), and Senate Report 
from Committee on Education and Labor No. 573 (May 1, 1935). 
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Barnes in Bendix Products v. Beman / ljudge 
Brewster in Bethlehem Shipbuilding v. M\eyers} 
Judge Otis in Stout v. Pratt / and Judge Boynton in 
jE/ Electric v. Elliott / in all of which in¬ 

junctions were granted. It will be observed that 
there are many cases in different District Courts in 
which injunctions have been granted. 1 In addition 
to this, in one case that we know of involving the 
Dwight Manufacturing Company applicaticn was 
made by the National Labor Relations Board to the 
United States District Court for the NortherK Dis- 
trict of Alabama for the issuance of a subpoena 
against Dwight Manufacturing Company, a jeotton 
manufacturing concern, and, after argumenlj, Dis¬ 
trict Judge Davis denied the application for a sub¬ 
poena. The exact date of this denial is not kncjwn by 
us, but it is believed that it was on or about August 1, 
1936. 


January 


1 In the following cases temporary injunctions were granted: 

J. I. Case Company v. Clark , et al., March 14, 1936 (E. |D. Wis., 
Geiger, J.) ; 

Infants Socks, Inc. v. Clark, et al., February 1, 1936 (E. D. Wis., 
Geiger, J.) ; 

Marathon Electric Manufacturing Company v. Clark, et al., 

25, 1936 (E. D. Wis., Geiger, J.) ; 

Lindemann & Hoverson Company v. Clark, et al., February 6, 1936 
(E. D. Wis., Geiger, J.) ; 

Clayton Mark & Company v. Beman, et al., February 1, 193 S (N. D. 
Ill., Woodward, J.) ; 

Ronald Cockerell Lester Sherwood v. Beman, et al., February 1, 
1936 (N. D. III., Woodward, J.) ; 

Independent Workers of Clayton Mark & Company v. Bcmdn, et al., 
February 1, 1936 (N. D. Ill., Woodward, J.) ; 

Iowa Manufacturing Company v. Beman, et al., February 12, 1936 
(N. D. Iowa, Scott, J.) ; 

James Vernor Company v. Bowen, December 12, 1935 (E. ij). Mich., 
Moinet, J.) ; 

Stout et al. v. Pratt et al., December 21, 1935 (W. D. Mo., Otis, J.) 
12 F. Supp. 864; 

Bendix Products Corporation v. Beman, March 24, 1936 (Nj D. Ill., 
Barnes, J.) 14 F. Supp. 58; 

El Paso Electric Co. v. Elliott, June 10, 1936 (W. D. Tex., Boynton, J.) 
15 F. Supp. 81; 

Eagle-Picker Lead Co. v. National Labor Relations Board, June 18, 
1936 (N. D. Okla., Kennamer, J.); 

Bethlehem Shipbuilding v. Meyers, July 22, 1936 (D. C. Mass, 
ter, J.). 
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Finally, the appellees urge this Court to follow the 
decision of the United States Circuit Court of Ap¬ 
peals for the Fifth Circuit in the case of Bradley 
Lumber Company v. National Labor Relations 
Board, et al., 84 F. (2d) 97 (petition for writ of cer¬ 
tiorari now pending before the Supreme Court of 
the United States), and the decisions of the United 
States Court of Appeals for the Second Circuit in 
the cases of E. I. DuPont de Nemours Co. v. Boland, 
— F. (2d) —; Precision Castings Co. v. Boland, — 
F. (2d) —; and Alexander Smith & Sons Carpet Co. 
v. Herrick, — F. (2d) —; and to ignore the decision 
of the United States Circuit Court of Appeals for 
the Eighth Circuit in the case of Pratt, et al. v. Stout, 
et al., — F. (2d) —, in which that Court affirmed 
the action taken by Judge Otis, District Judge, (12 
F. Supp. 864) in granting an injunction against the 
members of the Board and others. The appellees 
criticize Judge Boynton, who, in the case of El Paso 
Electric Company v. Elliott, et al., IS F. Supp. 81 
(D.C., W.D. Tex., El Paso Div., decided June 10, 
1936), granted an injunction against members of 
the Board. The appellees state that such action was 
unwarranted in view of the action taken by Judge 
Boynton’s own Circuit, the Fifth Circuit, in the case 
of Bradley Lumber Company v. National Labor Re¬ 
lations Board, et al., supra. In final analysis it will 
be found that Judge Boynton was right and the Fifth 
Circuit was wrong. Judge Boynton, in granting a 
permanent injunction after “a full hearing on the 
merits”, among other things, pointed out that in the 
El Paso case the members of the Board had per¬ 
sonally accepted jurisdiction, whereas that had not 
been so either in the Bradley Lumber Company case 


26 


or in the Second Circuit cases above mentioned. 


They 


are parties defendant in the instant cases. 

We will not enter into any extended discussion of 
the decisions of the Fifth and Second Circuits which 
appellees claim are controlling on this Couj*t, but 
there are a few points that we wish to make briefly in 
connection with them. The appellees at pages j$l and 
59 of their brief claim that what the Fifth (fircuit 
and the Second Circuit did in the cases abov^ men¬ 
tioned justifies the implication of some allegeji rule, 
seemingly irrespective of the correctness of th^>se de¬ 
cisions, that: 

“where other Circuits have decided thq ques¬ 
tions now presented in considered opinions, this 
Court will not depart from the rulings so made 
pending a contrary decision by the Supreme 
Court of the United States.” j 

We know of no such rule, and, in fact, the conflict 
of decisions by two or more Circuit Courts |)f Ap¬ 
peals affords one of the strongest reasons for! secur¬ 
ing the granting of a writ of certiorari by t^ie Su¬ 
preme Court. In urging such alleged rule, the ap¬ 
pellees weakly attempt to push into the background 
the action taken by the Eighth Circuit abovb men¬ 
tioned. They say that the decision of the pighth 
Circuit in that case is not direct and goes only so far 
as not to disturb the injunction granted by tlje Dis¬ 
trict Court as having been improvidently issued, but 
certainly the Circuit Court would not have affirmed 
the action of the District Court even on the ground 
that the injunction had not been improvideijitly is¬ 
sued, if it were of the opinion that the Districj Court 
had no jurisdiction whatsoever in the premises. By 
its affirmance of the action of the District Court, the 
Circuit Court has definitely gone on record as hold- 
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ing that the case presented an action cognizable at 
equity—and that is the point here. Furthermore, 
while on July 16, 1936, District Judge Joyce of the 
District Court of Minnesota in Wilson & Co. v. 
Gates denied an application for injunction, on ap¬ 
peal, the United States Circuit Court of Appeals for 
the Eighth Circuit on August 17, 1936, granted a 
temporary injunction pending appeal, having pre¬ 
viously taken the same action on July 6, 1936, in the 
case of General Motors Corporation, et al. v. Bajork, 
et al., in which District Judge Moore of the District 
Court for the Eastern District of Missouri had de¬ 
nied oh June 29, 1936, an application for injunction. 
From the foregoing it seems to us that the Eighth 
Circuit has shown plainly where it stands in these 
cases, for on the one hand that court refused to dis¬ 
turb a sweeping injunction that had been granted by 
the District Court below, thus showing that the Dis¬ 
trict Court had jurisdiction in the premises, and in 
two other cases granted injunctions pending appeal 
in cases in which the District Judges themselves had 
refused to grant injunctions. Therefore, it is clear, 
that, on the right to injunction in cases such as these, 
in so far as they have been decided by any of the Cir¬ 
cuit Courts of Appeals, there are decisions against 
the granting of such injunctions in the Second and 
Fifth Circuits and a decision in favor of granting an 
injunction in the Eighth Circuit. There is already a 
conflict. Even if there were not a present conflict, 
that would not seem to us to afford any reason for 
this Court to commit error. 

In final analysis, what is the result of the action 
taken in the Second and Fifth Circuits in these cases 
in which those courts denied injunctive relief? Those 
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same courts have already decided in the Friedman- 
Harry Marks case and the Jones & Laughlin Steel 
Corporation case, respectively, that the Njational 
Labor Relations Act is inapplicable to persons en¬ 
gaged in the manufacturing operations. Notwith¬ 
standing that, those Circuit Courts, in actual effect, 
have said to other manufacturers who have cqme be¬ 
fore them, not through procedure outlined in the Act, 
but through injunctive procedure, that, while they 
are manufacturers and the Act is inapplicable tj) them, 
nevertheless, they must go back, suffer long] costly 
and harassing proceedings before the Board, a^id that 
when they come back to the same Circuit pourts, 
those Courts will do as they have done in preceding 
cases, namely, deny the Board’s application for en¬ 
forcement orders. A more futile procedur^ could 
hardly be imagined. 


CONCLUSION 

Therefore, it is respectfully submitted that the de¬ 
cision of the court below in each of these sevfin cases 
should be reversed. 
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Bethlehem Shipbuilding Corporation, Ltd. 

v. 

Madden et al. 


ON APPEAL FROM DECREES OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLEES 


This reply brief is filed by leave of Court granted 
at the conclusion of the oral argument. It will 
be addressed solely to those contentions advanced 
in the general reply brief for appellants and the 
separate reply brief for appellant Heller Brothers 
Company which call for comment or refutation. 

L THE ACT IS CONSTITUTIONAL 

Both the reply briefs filed in behalf of the ap¬ 
pellants assert broadly that the statute is void 
in toto. This contention is utterly without founda¬ 
tion, as we show in our main brief, pp. 109-119. 
The only three Circuits Courts of Appeals pass¬ 
ing upon the validity of this statute in its general 
scope had squarely upheld it, principally on the 
authority of Texas & New Orleans Railroad v. 
Brotherhood, 281 U. S. 548. See Bradley Lumber 
Co. v. National Labor Relations Board, 84 F. (2d) 
97, 99 (C. C. A. 5th); National Labor Relations 
Board v. Associated Press, 85 F. (2d) 56 (C. C. A. 
2nd); National Labor Relations Board v. Wash- 


3 


ington, Virginia & Maryland Coach Co., 1 decided 
October 6,1936 (C. C. A. 4th). 

Neither appellants’ main nor reply briefs dis¬ 
cuss or even cite these cases in this connection. 
Nor do they take cognizance of the principle, set 
forth in our main brief (pp. 119-128), thai^ once 
the general validity of the Act is established, its 
validity or applicability in the individual case 
must be determined according to the statutory pro¬ 
cedure. Euclid v. Ambler Realty Co., 272 jCT. S. 
365, 396. Any other rule, the Supreme Coupt has 
held, 4 ‘would be subversive of all established prin¬ 
ciples.” White v. Johnson, 282 U. S. 367, 373. 

We turn now to the question of the adequacy of 
the statutory remedy. 

II. THE STATUTORY REMEDY IS PLAIN AND ADEQUATE 

1. We do not quarrel with general statements in 
the cases, cited in the Heller reply brief (p. 2), 
that equity will intervene to prevent great and ir¬ 
reparable injury where no adequate remedy at law 
is provided. In our main brief there are cited, 
numerous precedents, many handed down by this 
Court, demonstrating that the procedure fop the 
review of final orders of the Board under Section 
10 of the Act meets this test, constitutes a Jplain 
and adequate remedy, and therefore is a bar to 
relief by injunction, even where grave questions 
are raised respecting the jurisdiction of the ac|min- 
istrative body to proceed or the constitutionality 

1 A copy of this opinion is annexed as Appendix A. 


4 


of its action under the circumstances. 2 Appellants’ 
contention that in none of these cases was there 
questioned the constitutional authority of the ad¬ 
ministrative body to conduct the inquiry is un¬ 
founded. See for example, Federal Trade Com¬ 
mission v. Claire Furnace Co., 274 U. S. 160, 
where the Supreme Court raised the question of 
equity jurisdiction on its own motion, and remitted 
the plaintiffs to their statutory remedy without 
considering the constitutional issues, even though 
(i) the plaintiffs were subject to a continuing pen¬ 
alty of $100 per day for failure to file the reports 
demanded by the Commission, (ii) the validity of 
the Commission’s authority under the commerce 
clause was contested on the face of the pleadings, 

i 

(iii) this Court had held that the Commission’s in¬ 
quiry went beyond Congressional authority under 
the commerce clause, and (iv) the Commission 
was not purporting to investigate whether unfair 
methods of competition in commerce had been 
engaged in. 

In any event, it is difficult to understand appel¬ 
lant’^ argument that the injection of the constitu¬ 
tional issue is the determining factor, since the 

2 Franklin Township et al v. Tugwell et al , decided by this 
Court on May 18,1936, and referred to by appellant (Heller 
Reply Br. p. 7), is readily distinguishable. There the un¬ 
constitutional action of the defendants threatened immediate, 
great, and irreparable injury—to the plaintiff Township, 
by the impairment of its powers in the exercise of its fran¬ 
chise, and to the plaintiff taxpayers, by increasing their tax 
burdens—all without any statutory or other remedy apart 
from resort to a court of equity. 
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cases establish and appellants admitted at t[he bar 
that unconstitutionally is not itself sufficient to 
justify equitable intervention. The essential issue 
is one of injury, coupled with unauthorized action. 
If appropriate injury cognizable in equity accrues 
from the mere pendency of proceedings unjler the 
Act, then the statutory remedy is inadequate in cdl 
cases, even though there is admitted jurisdiction, 
and not merely in those where constitutional issues 
are raised. 

The same reasoning requires the rejection of 
appellants’ effort to distinguish the Claire Furnace 
case on the ground that there the plaintiffs were 
remitted to their defenses in a proceeding before 
& District Court. The essential question is v^hether 
a court of equity may intervene, and that in turn 
depends upon a showing of appropriate injury. 
The existence of such injury depends in no wise on 
whether the party is remitted to the statutory 
remedy before a court or before a board and) there¬ 
after on review before a court. 

2. Appellants’ general reply brief asserts in 
effect (p. 4) that the facts bearing upon the hncon- 
stitutionality of the Board’s proceedings itL these 
cases are alleged upon the face of the bills Of com¬ 
plaint, that these facts are admitted to be true by 
the appellees’ motions to dismiss, and thai other 
and different facts alleged in Board complaints 
must not be taken into account. There are several 
difficulties with this position. 
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Each bill of complaint incorporates by reference, 
to be read as a part thereof, an exhibit setting forth 
the Board’s complaint or other documents in the 
Board’s proceedings. E. g., No. 6696, R. 4. There 
is therefore some conflict on the face of the various 
bills, at least as to the precise activity of all of 
appellants’ employees, the existence or threat of 
labor disputes among them, and the necessary or 
intended effect of such disputes on interstate com¬ 
merce. The motion to dismiss, like a demurrer, ad¬ 
mits only facts well pleaded. Pacific States Paper 
Box Co. v. White, 296 U. S. 176,184; cf. Regeman 
Farms Co. v. Baldwin, 293 U. S. 163; Spielman Mo¬ 
tor Sales Corp. v. Bodge, 295 U. S. 89. 

Apart from this, it is immaterial what allega¬ 
tions appellants may have in their bills respecting 
the character of their business or the employees in¬ 
volved, since, we submit, there is no jurisdiction in 
equity to inquire into that issue in lieu of the hear¬ 
ing thereon in the first instance by the Board. The 
Board’s motions to dismiss were interposed to test 
that question of jurisdiction. As stated in our 
main brief (p. 122) and on the argument, the af¬ 
firmance of the orders below would not necessarily 
mean that the Board will take further proceedings 
in the cases at bar. 

A controlling authority in this connection is the 
Claire Furnace case, where the facts bearing upon 
the constitutional issue appeared on the face of the 
pleadings. 285 Fed. 936. Although this Court 
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held that on those facts the Commission \jras ex- 

i 

ceeding its constitutional authority under the com¬ 
merce clause, the Supreme Court reversed j on the 
sole ground of absence of equity jurisdiction. 

3. Appellants also rely on a sweeping proposi¬ 
tion that a remedy at law is inadequate ii} it de¬ 
pends wholly on the will of the opposing party. 
This statement appears, for example, in on^ of the 
cases cited in appellants’ main brief. Fredenberg 
v. Whitney, 240 Fed. 819 (W. D. Wash., 1917). 
This statement is obviously too broad and begs the 
question. A remedy is provided by statute to re¬ 
view final orders to cease and desist. Such ijemedy 
is adequate, since no irreparable damage Cogniz¬ 
able in equity accrues pending such final order. 
Cf. Royal Baking Co. v. Federal Trade Commis¬ 
sion, 32 F. (2d) 966; Sykes v. Jenny Wren Co., 78 
F. (2d) 729, and Maynard Coal Co. v. F. T. C., 22 
F. (2d) 873, all decided by this Court, and Claire 
Furnace Co. v. F. T. C., 274 U. S. 160, and North 
Port Power Light Co. v. Hartley, 283 U. S. 568, 
to pick other illustrations at random. See Board’s 
main brief, pp. 43-48. 

The ground of equity jurisdiction relied upon in 
the Fredenberg case was the suspension of the 
plaintiff, a steamship officer; the assessment of 
large money penalties (up to $13,000) agaiilst the 
plaintiff and the owner of the vessel; and the pos¬ 
sibility of civil suits for damages by passengers 
and shippers. The penalties would continue to 
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mount for each voyage carried on in violation of 
the steamship rule which was the basis of the orig¬ 
inal fine. Perhaps these grounds would justify 
equitable intervention. But the broad proposition 
in the opinion cannot stand up, at least as applied 
to a statutory procedure such as that at bar. Here, 
the Act is not applied to appellants until a final 
order is made so doing. Such order is immediately 
subject to review by the Circuit Courts on petition 
by the person aggrieved. Further, the Freden- 
berg decision, in so far as it relied on the mounting 
fines and money penalties, is squarely inconsistent 
with the Maynard Coal case, supra. The plaintiff 
there attempted to restrain the Federal Trade 
Commission from enforcing or attempting to en¬ 
force an order requiring plaintiff to furnish cer¬ 
tain reports. The penalty for non-compliance was 
a fine of $100 per day for each day of default, en¬ 
forceable in a suit by the Attorney General. This 
Court followed Claire Furnace Co. v. F. T. C., 274 
IT. S. 160, and denied injunctive relief, despite the 
fact that the Federal Trade Commission had al¬ 
ready given notice of default and the running of 
the penalty, as well as its intention to refer the 
matter to the Attorney General for prosecution. 

4. The reply brief for the Heller Brothers Com¬ 
pany spells out in detail the contention made in 
oral argument that the statutory remedy is not 
adequate because of the principle declared in 
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Crowell v. Benson, 285 U. S. 22, and that tjie Dis¬ 
trict Court, under its general equity powerp is the 
sole tribunal which can give the review on jurisdic¬ 
tional questions which Crowell v. Benson requires. 
This argument is entirely unfounded and leads to 
absurd results which require its rejection. 

(a) The statutory method of review as set forth 
in Section 10 of this Act is not essentially different 
from the statutory review afforded in the pircuit 
Court of Appeals under the Federal Trad^ Com¬ 
mission Act (Section 5,15 U. S. Code Sec. 4j5), the 
Clayton Act (Section 11, 15 U. S. Code S^c. 21), 
the Radio Act of 1927 (Section 16 (d), as amended, 
47 U. S. Code Sec. 96), and the Communications 
Act of 1934 (Section 402, 47 IT. S. Code Sep 402), 
or in the District Court under the Interstate Com¬ 
merce Act (28 U. S. Code Secs. 41 (28), 45, 46, 47), 
the Packers & Stockyards Act (Section 316, 7 U. S. 
Code Sec. 217), or the Longshoremen & Harbor 
Workers Compensation Act (33 IT. S. Code Sec. 
921 (b)). Such procedures have repeatedly been 
approved as appropriate and valid methods jfor the 
administration of federal law. See Nelson 
Brothers Co. v. Federal Radio Commission, 289 
IT. S. 266, 276-8; Tagg Brothers v. United States, 
280 IT. S. 420, 443-5; Crowell v. Benson, 285 IT. S. 
22, 46, 48; and, with respect to the Federal Trade 
Commission Act, cases cited in our main brief, pp. 
78-79. Indeed this Act, like the Federal i Trade 
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Commission Act and unlike, for example, the Com¬ 
munications Act or the Longshoremen & Harbor 
Workers Act, makes express provision for the in¬ 
troduction of new evidence at the order of the 
reviewing court. 

Under the plain and adequate statutory pro¬ 
cedure before the Federal Trade Commission and 
thereafter in the Circuit Court of Appeals, cease 
and desist orders have repeatedly been set aside 
because the Commission had acted beyond its power 
under the commerce clause. E. g., Utah-Iddho 
Packer 4 Co . v. Federal Trade Commission, 22 F. 
(2d) 122 (C. C. A. 8th) ; Winslow v. Federal Trade 
Commission, 277 Fed. 206 (C. C. A. 4th) ; Ward 
Baking Co. v. Federal Trade Commission, 264 Fed. 
330 (C. C. A. 2nd); Canfield Oil v. Federal Trade 
Commission, 274 Fed. 571 (C. C. A. 6th). Yet ap¬ 
pellants would have this Court believe that the 
Circuit Court of Appeals under the National Labor 
Relations Act has no authority to inquire into the 
question of jurisdiction under the commerce clause. 
The fact is that four Circuit Courts of Appeals 
have set aside the Board’s final orders on that very 
ground in the cases under this Act relied upon by 
these appellants to show that it is unconstitutional 
as applied to them. National Labor Relations 
Board v. Fruehauf Trailer Co., 84 F. (2d) 660 
(C. C. A. 6th) ; same v. Friedman-Marks Co., 85 
F. (2d) 1 (C. C. A. 2nd) ; same v. Jones & Laughlin 
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Steel Corp., June 15, 1936 (C. C. A. 5th) ;j Foster 
Bros. Mfg. Go. v. same, October 6, 1936 (0. C. A. 
4th). 

(b) It is open to grave doubt whether Growell 
v. Benson goes as far as appellant’s cbntend. 
Without repeating the argument on this $oint in 
our main brief (pp. 76-78), we wish to call particu¬ 
larly to the Court’s attention the case of Florida v. 
United States, 292 U. S. 1. That case involved a 
proceeding under the Interstate Commerce Act to 
set aside certain state railroad rates on the [ground 
that they discriminated against and undtjly bur¬ 
dened interstate commerce. The joint petition of 
the carrier and the State of Florida to set aside the 
Commission’s order was filed in the.District Court 
according to the statutory procedure. \ Supra, 
p. 9. On appeal to the Supreme Court from a 
decision denying the petition, these petitioners 
argued in their brief that the existence J of the 
jurisdictional facts as to burden upon interstate 
commerce “is a judicial question which ijiust be 
decided by the judicial branch of the government 
irrespective of any finding which may ha^e been 
made by the Interstate Commerce Commission.” 
(Brief in the Supreme Court of the United States, 
Point VII 3 ). To this the Supreme Court replied, 

speaking unanimously through Chief |Justice 

~ 

3 This contention was made pursuant to appropriate as¬ 
signments of error, to the effect that the District Court 
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Hughes, who had written the majority opinion in 
the Crowell v. Benson case: 

The question of the weight of the evidence 
Was for the Commission and not for the 
court. The authority conferred upon the 
Commission by Sec. 13 (4) of the Interstate 
Commerce Act, with respect to intrastate 
i"ates, is not different in its quality or effect 
from that given to the Commission to pre¬ 
vent other sorts of unjust discrimination 
against interstate commerce. That author¬ 
ity rests upon the constitutional power of 
Congress, extending to interstate carriers 
as instruments of interstate commerce, to 


erred: (Transcript of Record, No. 342, October Term 1933, 
Vol. II, p. 1392), 

“35. In failing and refusing to hold that the question of 
whether or not the jurisdictional facts exist which warrant 
the Interstate Commerce Commission in invading the do¬ 
main of the State of Florida is a judicial question which 
the Court was bound to determine for itself in this cause, 
and in failing and refusing to determine the existence or 
non-existence of such jurisdictional facts independently of 
any determination thereof by the Interstate Commerce 
Commission.” 

i 

“36. In failing and refusing to find that the complainants 
were entitled to a trial de novo by the Court upon the juris¬ 
dictional facts which would warrant the Interstate Com¬ 
merce Commission in invading the domain of the State of 
Florida by said reports and orders of said Commission, and 
in failing and refusing to grant such trial upon such facts.” 

The substance of these assignments of error was included 
in the “Statement of Points Upon Which Appellants Intend 
to Rely”, filed in the Supreme Court. 
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require that these agencies shall not be used 
in such manner as to cripple, retard, or 
destroy that commerce, and to provide for 
the execution of that power through a sub¬ 
ordinate body. Shreveport Case, 234 U. S. 
342, 351, 354, 355; Railroad Commission of 
Wisconsin v. Chicago, B. & Q. R. Co j supra. 
The purpose for which the Commission was 
created was to bring into existence a body 
'which, from its special character, would be 
best fitted to determine, among othei^ things, 
whether upon the facts in a given cafee there 
is an unjust discrimination against inter¬ 
state commerce. United States v. Louisville 
<& Nashville R. Co., 235 U. S. 314, 32(|. That 
purpose unquestionably extended to the 
prohibited discrimination produced by in¬ 
trastate rates. In relation to such a dis¬ 
crimination, as in other matters, when the 
Commission exercises its authority upon 
due hearing, as prescribed, and without 
error in the application of rules of law, its 
findings of fact supported by substantial 
evidence are not subject to review, tt is not 
the province of the courts to substitute their 
judgment for that of the Comijnission. 
Interstate Commerce Commission vl Louis - 
ville & Nashville R. Co., 227 U. S. 88, 100; 
We-stern Chemical Co. v. United States, 272 
U. S. 658,663; Assigned Car Cases, 2(74 U. S. 
564, 580; Merchants Warehouse j Co. v. 
United States, 283 U. S. 501, 508; Crowell 
v. Benson, 285 U. S. 22, 50, 51. 
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We agree with the conclusion of the 
District Court that there was no lack of 
substantial evidence to support the Com¬ 
mission’s findings (p. 12). 

It will be noted that this case, like proceedings 
before the Board under the National Labor Rela¬ 
tions Act, involved in substance quasi-judicial ac¬ 
tion by an administrative tribunal having as its 
purpose the protection of interstate commerce 
against undue burdens and restraints. 

(c) Assuming, however, that Croivell v. Benson 
goes as far as appellants contend, the very cases 
cited by them show that this Act, like the statutes 
involved in those cases, will be construed to per¬ 
mit whatever review Article III demands. See 
Crowell v. Benson, 285 U. S. 22, 62; St. Joseph 
Stockyards v. United States, 56 Sup. Ct. 720, 726, 
where such review was afforded under the statutory 
procedure of the Longshoremen’s Act and the 
Packers Act, after the administrative proceedings 
had taken their full course. The District Courts 
derive their judicial power from Article III, and 
derived their specific jurisdiction in the particular 
cases from the statutes. Efforts to invoke their 
general equity powers to circumvent the statutory 
procedure in comparable situations have failed. 
E. g., Los Angeles By. v. United States, 273 U. S. 
299; United States v. Illinois Central B. B. Co., 
244 U. S. 82; United States v. Illinois Central B. B. 
Co., 291U. S. 457. By the same token, the Circuit 
Courts of Appeals, likewise established under Ar- 
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tide III and given statutory authority to xeview 
orders under this Act, the Federal Trade Coinmis- 
sion Act, or the Communications Act, are fully em¬ 
powered to make such disposition of constitutional 
issues as Article III demands under the ciircum- 
tances. There is no warrant for the view that 
their judicial power 44 can be circumscribed by any 
legislative arrangement designed to give effect to 
administrative action beyond the limits of consti¬ 
tutional authority.” St. Joseph Stockyards Co. v. 
United States, 56 Sup. Ct. at p. 726. 

(d) It is curious to compare in this connection 
the argument respecting Crowell v. Benson in the 
two reply briefs for the appellants. The U elder 
reply brief would have this Court believe tha)t only 
a District Court, with general equity powers, and 
not acting as a court of review under the statutory 
procedure, is able to give the review of jurisdic¬ 
tional facts which Crowell v. Benson requiresl The 
general reply brief makes a similar argument, but 
goes on to say that even if this Act could be so con¬ 
strued, 4 4 the appellees would not accept such con¬ 
struction, for that w’ould make the Circuit Court 
of Appeals merely a super board, and from jLts de¬ 
cision no review might be had in the Supreme 
Court” (p. 23). It follows, therefore, that tjie ap¬ 
pellants are actually demanding that the District 
Courts be constituted “super-boards.” Nothing 
could more clearly demonstrate the lengihs to 
which the appellants’ argument goes. The point 
of the General Electric case (281 U. S. 464)1 cited 
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by the appellants, is that a court deriving consti¬ 
tutional authority solely from Article III may not 
be invested with administrative or legislative 
functions (cf. Muskrat v. United States, 219 U. S. 
346); and that even if the courts of the District 
of Colulnbia are an exception to this rule because 
they derive additional authority from another 
source, the issues in such proceeding cannot be 
reviewed by a constitutional court like the Su¬ 
preme Court, since they do not raise a justiciable 
question. This is as true of the District Courts 
and the Circuit Courts of Appeals (apart from the 
courts of the District of Columbia), as it is of 
the Supreme Court. 

(e) Finally, it would be pertinent to inquire to 
what extent, under the peculiar procedure sug¬ 
gested in the Heller reply brief, the Circuit Courts 
of Appeals w*ould be bound by a decision of the Dis¬ 
trict Court that the Board had jurisdiction to pro¬ 
ceed. The Circuit Court of Appeals at least has 
the last w r ord on the question of law* as to whether 
the Board’s orders came within its statutory au¬ 
thority, both on merits and jurisdiction. This 
would actually give that Court full review- on the 
constitutional question, since the Board’s statutory 
authority is co-extensive with Federal power under 
the commerce clause. See National Labor Rela¬ 
tions Board v. Washington, Virginia & Md. Coach 
Co., supra . The Circuit Courhof Appeals have not 
hesitated to go into this issue and set aside on this 
ground cease and desist orders of the Federal 
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Trade Commission {supra, p. 10), whose statutory 
authority is similarly circumscribed. Would ap¬ 
pellants actually set up the District Courts as su¬ 
perior to the Circuit Courts of Appeals on this 
issue ? 

III. APPELLANTS FAILED TO STATE OR PROVE IRREPA¬ 
RABLE INJURY COGNIZABLE IN EQUITY j 

1. Neither of the reply briefs filed in bJhalf of 
the appellants really meets the proposition and 
precedents developed in our main brief (pp. 88- 
104) and recognized by the Court on oral argu¬ 
ment, that the injuries relied upon are not isuch as 
equity can or will relieve, since they arise inciden¬ 
tally and indirectly from proceedings unjler the 
Act, would flow from any judicial proceeding, and 
could not be relieved by proceeding in equity rather 
than before the Board. The appellantsj’ reply 
briefs seek to distinguish all the cases cited, in our 
main brief upon the general ground that in the par¬ 
ticular cases the remedy at law was adequate. Ap¬ 
pellants wholly overlook the fact that in mo$t if not 
all of those cases the precise injuries relied upon 
here were implicit or actually urged as groi^nds for 
injunctive relief. Wherever expressly raised, 
such grounds have been rejected. 

For example, the case of United States v. Los 
Angeles R. R., 273 U. S. 299, did not, as appellants 
general reply brief contends (p. 16), involve! simply 
a finding of fact, without allegations of injury 
similar to those relied upon here. The f act^ in this 
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regard are discussed in our main brief (p. 95). 
The petition there alleged that the valuation of 
$45,000,000 fixed by the Commission grossly under¬ 
valued the railroad’s property, which was in fact 
worth about $85,000,000. It was further alleged 
that “the adoption and publication by the Commis¬ 
sion of its said grossly inadequate valuation and the 
continued assertion and contemplated future use 
of said valuation by the Commission will cause 
petitioner irreparable injury and loss.” Despite 
detailed particulars supporting this contention of 
injury, 4 the Supreme Court remitted the carrier to 

4 (a) The carrier has outstanding bonds in the amount 
of $59,000,000 secured by a first mortgage on its property. 
It also has an unfunded debt of $12,000,000 due upon an 
open account for advances and loans, payable on demand. 
The valuation announced by the Commission “seriously 
impairs the credit and financial standing 7 ’ of the carrier in 
that it leads to the conclusion that the value of the prop¬ 
erty is less than the capitalization and the outstanding mort¬ 
gage bonds, whereas the true value is adequate for meeting 
the mortgage bonds and unfunded debt, with an equity 
remaining, (b) If the investment of the carrier in its 
property as carried on its books were reduced to conform 
to the Commission’s valuation, its book liabilities would 
exceed its assets, whereas the facts are that the assets ex¬ 
ceed the liabilities and the company is plainly solvent, 
(c) It is necessary for the carrier in the regular course of 
business to spend money for the replacement and improve¬ 
ment of its property and for adding increased facilities. 
To do this the carrier needs additional capital. The out¬ 
standing first mortgage permits additional bonds to be is¬ 
sued to meet such expenditures. It is also the carrier’s 
intention to fund its unfunded debt by issuing additional 
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the remedy in the courts provided by th^ Inter¬ 
state Commerce Act, when and as the Commission 
should apply the valuation announced in aj rate or 
other proceeding under that Act. It is interesting 
to note that in that case, the brief for the! carrier 
before the Supreme Court relied wholly upon three 
of the cases cited by appellants here; pnamely, 
Walla Walla v. Walla Walla Water Co., 172 U. S. 
1; Ritterhoff v. Puget Sound National Bank, 37 
Wash. 76; Bank of Kentucky v. Stone, 88 ^ed. 383. 

2. The Hit oilman case (245 U. S. 229), so strongly 
relied upon by the appellants, is distinguishable on 
a ground already noted in our main brief (Ip. 103). 
The suit was brought to enjoin a conspiracy, car¬ 
ried on with the aid of violence, fraud, arjid other 
means, to induce breach of employment contracts 
(“yellow dog” contracts at will) between plaintiff 
and its employees. The Court pointed put that 

bonds on the mortgage. No other means are available for 
obtaining these sums. The Commission’s valuation tends 
to preclude such financing and to prevent the carrier from 
fully performing its services to the public, since the valua¬ 
tion indicates that the security for such additional financing 
is inadequate, (d) The valuation will be used by the Com¬ 
mission in making group rates and joint rates, (q) A plan 
for the consolidation of this carrier with another [is now in 
progress. The Commission’s consent is necessary to the 
accomplishment of such plan. The valuation announced 
will seriously prejudice the petitioner in that connection. 
(Transcript of Record , No. 414, October Term 1926, vol. I, 

pp. 26-28.) 
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“the right of action for persuading an employee 
to leave his employer is universally recognized— 
nowhere more clearly than in West Virginia— 
and it rests upon fundamental principles of gen¬ 
eral application * * *” (at p. 252). In Amer¬ 
ican Steel Foundries v. Tri-City Central Trades 
Council, the Supreme Court later said, with re¬ 
spect to the Hitchman case, that “the unlawful and 
deceitful means used were quite enough to sus¬ 
tain the decision of the court without more”. 257 
U. S. 184, 211. 

3. The Heller reply briefs attempts to show that 
the injury incidental to a Board proceeding would 
be greater than in an equity proceeding, because 
in the latter case only the jurisdictional issue 
would be tried. This argument is unavailing. 

(a) The question is not one of more or less in¬ 
jury, but whether this type of injury is cognizable 
in equity. From case to case, variations in the 
amount and kind of such incidental injury un¬ 
doubtedly exist, but equity jurisdiction is not and 
has not been determined to be on the basis of such 
variations. 

(b) If the amount of such injury is to deter¬ 
mine, ' should not a full and fair accounting be 
given; for example, on comparative legal and other 
fees, comparative witness fees and expenses, com¬ 
parative disruption of normal business relations 
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by taking employees from their work, comparative 
damage by publicity, etc. It seems apparent that 


the cost of some of these items would be greater 
in a trial before the District Court of the District 
of Columbia than before the Board’s examiners 
in the field, even if the former trial were limited 
to jurisdictional issues, particularly since appel¬ 
lants do not appear to contest the merits of the 
unfair labor practices charged to them. 

(c) Finally, we wish to call attention! to the 
practical fact that all four of the respondents in 
Board proceedings who have thus far succeeded 


in setting aside the Board’s orders in the j Circuit 
Courts of Appeals on the very jurisdictional 
ground urged by appellants here (supra, p. 10), 
participated in the Board hearings only on the 
jurisdictional issues. 

CONCLUSION 

It is respectfully submitted the decreeis below 
are correct. If the statute is constitutional, the 
injury incident to administration and judicial re¬ 
view must be suffered. The statute is constitu¬ 
tional. To determine its application to varying 
circumstances, the statute affords a pla^n, ade¬ 
quate, and exclusive procedure. The injury in¬ 
cident merely to following that procedure may 
not be avoided, and is not such injury ai equity 
protects from. Otherwise the well established 
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principles of administrative law in relation to 
equity jurisprudence would be destroyed. 

The Court’s attention is called to the fact that 
on October 12, 1936, the Supreme Court denied a 
petition for certiorari in Bradley Lumber Co. of 
Arkansas v. National Labor Relations Board, et 
al., 84 F. (2d) 97. This case is discussed in our 
main brief (pp. 55, 98-9, 114-6). In substance 
the Circuit Court of Appeals for the Fifth Cir¬ 
cuit held that the Act was not void in toto; that 
the Board and its officers had constitutional func¬ 
tions thereunder and could not be regarded as in¬ 
terlopers in the affairs of those under investiga¬ 
tion; that the question of the Act’s application 
under the circumstances of the particular case 
could not properly be determined in an injunction 
proceeding; and that the party bringing the in¬ 
junction suit could have a determination of all its 
just rights under the plan of procedure set forth 
in the Act. The allegations of the bill are not dis¬ 
tinguishable materially from those in the cases at 
bar. 

We submit that this action by the Supreme 
Court is the strongest indication that the ruling of 
the Fifth Circuit was regarded as correct, at least 
in so far as it held that constitutionality in the in¬ 
dividual case could not be determined by the in¬ 
junction route. Certainly the question involved 
was one of public importance. Moreover, the Gov¬ 
ernment had called to the Court ’s attention the de- 
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cision in Stout v. Pratt , August 5, 1936 (Cj C. A. 
8th), where the injunction issue had been jreated 
as one of discretion in the trial court rather than 
one of equity jurisdiction. Despite these factors, 
the Court appears to have gone along with the 
argument of the Government to the effect tljat cer¬ 
tiorari should be denied on the ground tlkat the 
decision below was proper and not in conflict with 
the controlling precedents. j 

Respectfully submitted. j 

J. Warren Madden, 

Chairman, National Labor Relations Bpard. 

Charles Fahy, | 

General Counsel. 
Robert B. Watts, 

Associate General Counsel. 
Malcolm F. Halliday, 
Philip Levy, 

Charles A. Wood, | 

Attorneys. 

October 1936. 


U. S. GOVERNMENT PRINTING OFFICE: 1936 



■:D STATES CIRCUIT COURT QV APPEALS 
FOURTH CIRCUIT 



Before PARKER, NOF.THCOTT and SCFPR, Circuit Judges. 


c 





















i 

G 

P 

•n 


1 



I 


r> 













d 





G 

O 





c3 


d 






I 



rd 



• 

d 




G 

P 

X 





p 


p 




-P 


03 


d 

P 0 



CO 

d 




O 

P 

p 




P 

P 


d 

c* 



P 


•rH 

p 

d 

•H c 

o 


bu 

o 




•rM 



p 

1 

1 

d 

P 

o 

00 

O 

co; 



d 



o 

d 

>• c > 

p 


p 

•ri 

0 



P 

i—1 

p 

*0 

1 

•H 

O 

P- 

£ 

X 

>i 



o 





-P -H 


G 

wj 

P 

X 

o 

i 

O 

i—1 

c 

x 

1 


Uj 

03 

c 

03 

0 . 



c 


S 

d 

>l 

P 03 


X 


C j 

Eh 

p 

o 

d 

X 


0-3 

| 

d 


H 

0 

•H 

d p£} 





c 

rH 

d 

o p d 

d 



i —H 




p 

p 

0 


1 

G 

t>r 

p 

P 

d 

P; 



03 


p 

d 


d O p 

cj 

E 

03 



p 

CO 

p. 


G 

p 

| 

<-* 
r -1 

rH 

Xi 

p 

d 

c 

O Eh 



•r—. 


• Pm 

i—| 

d d 

X: 


•H 

O 

» 

0 



p 

> 

c 


•H 

w. 

0-3 

r—i 

•H 

0-3 X 



<— 1 
r ** 

d 



•H 

d •* 0 

E 

d 

d 

X 

X 


P 

G 

O 

•H 



rj 


G 

-P 

p hi 



-P 

o 

•P 

<+M 

d 

Pm 

6 d 0 

O 

d 


p 

0 

c 

O 

X 


0-3 

03 

1 

p 

p 


Pm 

d 

< X 




M-3 

Cv 

c 

c o 

O 

d 

p 


0 

p 


p 

CO 

ij 

d 

1 

d 

o 

G 


rH 

O 



x 

bS) 

•H 



P *H P 



*H 

Pm 



0 


p 

P 

o 


o 


0 

P 

G 

- Pm 



-p 

d 

W 

d 

O 

0 p P 

X 


G 

C 

P 

X 

O 

bO 

G 

d 

•rM 


0 

G 

P 

O 

pc; 

eu 



•H 

•H 


c 

*H 

X d o 

o 

d 

X 


o 

p 

0 

d 

J^r 

o 

P 

1 


0 

.N 

X 


cH d| 



JT 

X 

d 

•H 

P 

P 0 P 

cJ 

o 

p 

0 


•H 

p 

•H 

p 

0 

•H 

1 

— 

P 

E 

d 

p 

HO d 




CO 


03 

0-3 

O *rl 

b 

bl) 


d 

1—1 

> 

„ > 

bp 

o 

G 

d 

i 

G 

G 

E 

X 

o 

Xm d 



d 

d 

d 

•ri 

O 

<—4 fH 

rH 

o 

p 

Pm 

o 

IX 


0 

to . 


P 

—* 

i 

G 

► -» 

o 


'§ 

m. 



c 


d 

!> 

0 

>> CD b- 


tow' 

O 

•r-i 

rH 

/TN 


T-< 


P 

o 

1 

>; 

E 

0 

rH 

m 



•H 


d 

•H 

rH 

d be- d 

0 

X 


CO 


X 

0 

d 

>5 

G 

0 

i 

j 

O 

c 


d 

X 

«* H 



P 

9 


d 

P3 

d p c 

X 

o 

d 

•H 

.-4 


X 

c 

X 

P 

d 


i—i 

0 

0* 

/H 


O G 



•ri 

I-* 
r—■ 

g 



O P 

0-3 

0 

o 

> 

c3 

d 

MA> 

o 




P 


0 

O 

rH 

d 



-P 

P 

0 

i—i 


C X 


•H 

03 

O 

in 

o 


rt 

G 

P 

d 

| 

E 

d 

•ri 


CO 

d; o 



o 


d 

d 

p 

•H C*-M p 

bD 

d 

C 

P 

d 

•H 

0 

o 

03 

O 

“*M 

•W 

i 

G 

•ri 

P 

03 

H 

i—! •H 



p 

C 

G 

o 

G 

rH 

d 


G 

P 


P 

p 


•rH 




— 


P 

d 

O 

>■■ p 



d 

-P 

o 

o 

0 

bp d - 

•rH 

d 

P 


03 

O 

Wv 


0 

d 

0 



d 

Cj 


-r-i 

r-M ».P 





rH 

P 

d 03 

p 

d 


o 

01 

O 

d 

X 

5m 

o 

£ 


d 

o 

P 



i£] -P 

g 

• 



d 

o 


P 

•ri r-M 

•ri 

X 


X 


CO 

•H 


O 

•H 

P 


d 

br 

P 

o 

d 

-P 


d 

P 

0-3 

d oo 

p O G 

d 


X 

p 



E 

G 

X 

P 

G 

i 

CJ 

cj 


X 



r~* 


g 

d 




C P > 

O’ 

P 



03 

d 

•ri 

O 

G 

to J 

P 

i 

i 



to* 

-p 


d 

0 


i—! 

c 

-P 

pm 

Pm 

Pm -H 

G 

•H 

d 

d 

d 

rH 

P 


d 


1 

i 

— 

d 

G 

d 


G 

d p 

d 


•H 

X 

•rH 

o 

C 

P 0 P 

P 


G 

o 

d 

P 

0 

G 

G 

bo 

G 

i 

P 

G 

p 

X 

Cj o 

f-t 


Pm 


r, 



G P O 


E 

P 

H 


d 


CM 

X 

•H 

X 


G 

to 

•0 

o 

-P 

P 

C 


d 

G 

03 

—4 

r-H 

P X. G 

n 

o 

O 

H 

f—' 

• 

O 

o 

E 

p 

0 

P 


K. 

r 

0 

p 

V: 



P 


x 

d 

P 

O 

d bD rH 

rH 

X 

Pm 


p 

pq 

p 

c 


G 



o 

d 

p 


P 

03 


P 

-p 

•H 

0 

*H 

•r-i *H i—1 

0 

£ 

Pm 

d 

—M 

•j 


0 

bit d 

bC 


rH 

o 

r—1 

O 

p 

c 

X 


p 


+3 


P 

P C 

> 


2 

c 

P 

CO 

0 


d 


d 


P 

0 

d 

0 

P 

X g 


o 


O 

E 

d 

£ o 

•H 

w> 

0 

c/o 

CO 

d 

0 

Pm 

•rH 

d 

•H 


S 

p 

C3 

03 

rH 

•H 

Po P 



X 

x 

0 

G 

•r-t 

O P 

P 

03 

d 

u 


o 

O 

O 

p 

H 

. —l 

P 


9 

Q 

G 

d 

p 



d 

P 

« 

o 

p *h d 

% 

*w/ 

X 

03 

•H 

iH 


o 

Cj 

Cj 



P 

E 

r— 

G 

1—1 r Q 

o 


to 

•ri 


o 

Pm O »H 

J= 

c 

C: 


d 

P 

bO 


o 


•ri 




O 

03 

X 

Pm 


d 

9 

d 

03 

X d 

P 

X 

0 


Cy 

d 

O 

p 

d 

P 


0 

G 

o 

O 

;-h 

Pi d 



o 

r-' 

r- 


rH 

0 

d p b: 

•H 

o 


d 


r-i 

o 

i—! 

c 

o 

O 


C 

d 

p 


d 

Id o 



•ri 

0 


•H 

<2 

d p 

P 

1—i 



to 

O 

o 

P 

p 

•rH 

bO 


P 

d 


i—i 

o 

Po 

• 


P 

0 

d 

s 


Cy Ph d 

Po 

Pm 

G 


CO 

X 



p p 

G 


G 

rH 

d 

d 

o 

•% 

P 


d 

•H 

•w 

o 

d 

o x 

Cj 


X 

d 

03 

p 

O 


d 

d 


P 

0 

G 

p 


r d 
Pm P 

ho 


r-l 


p 

o 

O' 

0* 


0 

p 

P 

r-H 

P 

o 

o 


N 

i 



d 

d 

g 

rH 



0 

P 

E 

0 

p 

d G O 

O 



d 


O 


p 

X 

•H 

p | 


G 

•H 

•H 

,-h 

r-* 

d 

Pm d 

w* 


X 

0 

c 


d 

O 0 P 

03 

rH 


c 


n 

r— 

G 

p 


d 

o 1 


X 


p 

0 

p 

-1 O 

in 



d 



E 

•H *H 

rH 

•H 

d 

rq 

to 

Cj 

0 


d 

Cj 



P 

O 

G 

e> 

G 

t-3 X 

w 


P 

p 


E 

d 

PGP 

Cj 

d 

P 


X 

O 

G 

d 

bi) 

G 



P 

d 


—H 
>-* 

v.»« 

r—1 

w 


O 

c 

X 


OD 

0 P O 


0-3 


0 

k 

r •• 


P X 

d 

Fm 

CO 


P 



G 

c 

CO 

'0 


X 


<• > 

P 

rH 

E G 

d 

P 

Pm 

r 

f*H 

rH 

i—! 

p 

P 


O 

O 


o 

X 

0 

P 


• d 

g 


d 

d 

d 

«H 

d 

X ~ 

$=j 

o 

O 

P 

d 

Cy 

d 



I 

P-. 

• 


be 

•ri 

d 


^ c 


h1 

c 

c 


Wm 

G 0. 

d 

o 



d 

d 

P< 

O 

bp 

P; 

P f 

—x 

d 

|H 


•i— 1 

•• 

•H 





o 

0 

•<; 

Pm d 



CO 

Pm 


o 


P 

« H 

rH 

d } 

H 

o 

o 

— 

r * 

v—» 

lr»H 

pi -p 

• 


rH 

Pm 


0 


O P O 

• •* 

o 

03 

O 

p 

•ri 

d 


•H 

G 

P- 


•H 

d 

G 

O 

rr; 

O Co 


• • 

d 

c 

'TO 

G 

0 

•H *r". 

cn p 

o 


c 

P 

g 

0 

d 

0. 


r-H 

r-4 

P 

G 

O 

cc 

"ri 

PS X 


0 

r- 1 


r-4 

K. 

r . 

Cj 

CO o -J-3 

d 


rO 

d 


c 

P 

d 

•H 


G ; 

o 

•rO 


P 

03 


C£j 0 

bO 

o 

-p 

/H 

•V 

o 


<D X d 

•H 

-H> 


O 

p 


4 , w 

o 

Cj 


X h 

H 

d 

d 

G 

< 


X # 


d 

•H 

d 

rH 

i 

1-0 

/*■*» 

d 

P 0 

CO 

r-; 

X. 

•H 

0 

-A 

_ > 

rH 

•rH 

bij 

d 

P M 

P 

•ri 

Cy 

E 



P 

•H 

d 

c 

P 

•H 

o 



P 


bO 0 P 
P rj 


E i—i 


n w v 

P *h p d 


p 

O o cj -H 

CO d d Ai +5 

o P rj 

P O P O *H 

P X 0 > 0 

G -P fO *H O 

5m O P 0? 

O -+-= O 
d X O 
o o Cj i—' 


w 


Cj 

o 

P 



rM *—' 

P 

d p 

to-» • • 

0 

to/ 

p 


p 

d 

>y P 

1 » 

o 

*— 1 

o 

7j 

o 


P 

>o 

hi 

bO 

P 

p o 

d 

p 

o 

E 

o 

p 

p d 

0 



pq 

d 

^M 

X 

Pm 

p p 

d 

b/J P 

0 -rM 


p 

0 

x 

—to 

wj 

P Cj 


E 

d 





o 

C H 

c 

<-M C 

P O 

p 

p 

X 

•KJ 

p 

cj P 

P 

o 






CTj 

0^ > 

g 

O ^2 

•H *r-a 

o 

o 

p 

X 

0 

0 0 

o 

d 

o 


|o 


o 


'u ,C.' O 
G G 

x u e 

Fh P P 

o 

CO P 


1 


v 






tlon or communic: tiou among the se veral states and ™ith foreign countries, and 
the tern "affecting commerce" means in commerce,or "burdening or obstructing 
commerce or the free flow ol commerce, or leading to a labor dismite burdening 










0 

•V 



r S) 



1 














r - * 

p 



d 

1 


E 


d 












I »H 

1 


•r-i 

d 

G 

0 


•rH 

•X 

P 


0 








E E 

E 

0 

45 

G 

X 

O 


0 

§ 

c 


X 








G *H 

0 

X 

G 


p 



nd p 



44 







p 

P 


p 

G 

G 


d 


O 


X 









•H 

G G 

P 


P 

d 

fcr 

c 

G 

tp Td 

0 

p 


G 







d 

G G 

0 

• G 

P 

X 

d 

G 

X 

d d 

G 

•rt 


P 







p 

P •H 


d p 

Cj 


•r-H 

P 

p 

Qi; d 

•rt 

-■ 


•H 







4 — 4 

> w 

d 

c 0 


r-H 

P 

C 


d 

P 



*•%# 







P 

C 


•H 

O 

c 

d 

P 

1 — 1 

0 p 

G 

•- 


44 





O 



G 

•ri 

P O 

G 

G 

p 


1 — 1 

G 

Co 

CO 


P 


1 

CJ 


Tj 

> 


m 

X 

P 

d P; 

•rH 

P 

G 

G 

cj 

rt rt 

n -0 

P 

G 


O 



P 

•rH 


d 

P 

•H 

N E 

P 

O 


X 


G P 

P 

O 


O 


N 

•H 

Cj 

P 



c ^ 

nd 

•H G 

G 

P< 

P 

P 

d 

G 

k. 




•H 

WO 


G 



CO 

c: 

d 

d "~- 

- j 


d 


c 

X Ph 

X 

C 


z> 


p 

tD 


O 


G 

d ^ 

c 

P 


•r-i 

d 

P 

C 

G 

1 —1 




d 

P 

^ P 


P 

•H 

G 

ho d 

P 

d 

Cj 

c 

q 

CO 

q 

PH 


p 




P 

P 


O 

d •* 


p —’ 


d 

1—! 

P 


Cj CO 

G 

E 


0 


p 

X 

•H 

c 


X 

P i>- 

P 

0 

P 


P, 

q 

p 

X rn 


0 


•rH 


c 


G 

G 


p 

P 

C 

•k 

O 

p 

n 

k-, 


•r-l 

d 

E 


• 

44 


1 

O 

C 



0 

g d 


p = 

X 

d 

C 

p 

nd 

nd *H 

c 

'rt 

p 

O 


p 

p 

O 




c c 


C G 

r 

X 

G 

X 

c Tj 

p 

O 

G 

O 


rH 


X 

O 



P »H 

P 

x 0 

rH 

p 

d 

hS) 

d 

E d 

Pi 


Co 

W 


G 


G 



d 

P 

G 

Co O 


nd 

•H 

r*‘ 

cj *H 


P 




C-0 

CO 


G 


c 

- G 

P 

rH *r-i 

p 


p 


d p 

p 

X 
.• H 

O 




p 

P 

G 


E 

X 0 


P 

•r-i 

G 

E 




G 

0 

X 

• 


O 

0 


C 



P CO 


O 

•0 

% r. 

'•a. 

•rt 

G 

d 

d g 

•rt 

E 

p 

O 


44 

•H 

O 

P, 



•H 

-H 

d d 

P 

P 

X 

X 

G 

c 4 ; 

CO 

0 


O 



P 


P 

“ 

•fc 

L d 

d 

d P 

d 

d 


p 

X 

G -rH 

G 

p 

<rt 

P 


44 

d 

P 

r« 

r-^ 

• 

G 

•rl 


P, 

q 

X 

d 


cj 

P 

nd 

d 

c 

O 


r* 

CO 

•H 

O 

r- 

d 

C 

G 

p 

rH 


G 


CO 

p 

G O 

nd 

p 


r 


V 

•rH 

G 


c 

•H 

P nd 

c 

-H P 

>5 


p 

P 


p. 44 

CO 

G 

E 


•H 

P 

X 

0 

•rl 

P 

G C 


O 

d 

G 

q 

G 

0 

cj 

r 4 

AH 

d 

r 

w 

O 


p 

r ' 

% w 

P 

r—4 

P 

•r-i 

P G 

p 

P. X 

cj 

•H 


'rt 

X 

G 44 

*0 

•rt 

•H 

O 





P 

G 

> 

P P 

d 

•H Co 



nd 

d 


X G 


G 

G 



G 

P 

P 


G 

•H 

o d 

c 

X X 

d 


G 

c 

p 

G 

P 

•rt 

Pi 


X 

c 

O 

P 

P 

P 

p d 

E 

G 

•rt 

•rH 

> 

G 

d 

C 

CO 


1 —1 

C 


p 



O 

O 

G 

d p 

>- 

p p 



P 

nd 

E 

44 44 

d 

h^ 

O 




P 

G 

P 

P 

Cj 

•rH Cj 

0 

G •rH 

hO 

d 

d 

G 


rt 

d 

P: 

r-“ 


C 

c 

G 


P 


q 

1—1 

x d 

G 

CO 

AH 

X ^ 

G 

•rH 


C 


> 

,0 

> 




0 & 

P< 

r p 

•H 

X 


A ' 

w 

d 

P G 


nd 

0 

rH 


Cj 

d 

•H 

G 

P 

d 

p 

E 

g d 



G 


0 

H 

C 

q 

X 

HH 


X 

P 

P 

O 

C 

•r-i 

G 

G 

E X 

C„ 


X 

• ^ 

E 

d *rt 


rH 

p 





d 

•H 

nd 


^ P 




- 



•rH 

0 q 


G 


G 


1 —1 

P 

P 

P 

c 

p X 

P 

G P 

d 

nd 

O 

d 

P 

•rt cr 1 

d 

d 

G 

O 


P 

G 

P 

•rH 

•rH 

p 

^ OJ 0 

O 

C 

G 

P 

P 

•H 

G 

d 0 

<? 

•rt 

P 

P 



•rH 

G 

> 

cj 

1—1 

•H 


d 


cj 


P 

G 

•rt P 

CO 


d 

P 


X 

G 

G 

-rH 


0 

— P 

O 

p d 

E 

0 

G 

Cj 

X 

p 

p 

•* 

q 



c. 

c; 

G 

P 

1 —1 

p 

P 

P 

q c 

c 

P -4 

f A 

G 


C CO 

V-rt 

—4 

4-4 

p 

G 



d 

P 

G 

Cj 


G C 

rW 

0 -H 

p 

H 

X 


•rt 

P 

c 

G 

X 


G 


P, 

Co 

P 

0 

>5 X 

d 

G p 

p 

G 

Cj 


• 

ho 

d 


•rt 

G 

45 


O 

P 

a 


p 

X 

C P 

,* N 

w 

g d 


,-4 

<->~H 

G 

'rt 

P 

G 

P 

HH 



1) 

O 

p 

nd 

w 

#** * 

p 

i - 1 

p 

•rH O 

H 

.-H 

P 


c 

a 

45 p 

r 1 

G 

P 

P 





G 

E 


P, P 


nd > 

0 


G 



•0 

4 ^> 

to 

G 

C 


C 


X 

p 


G 

E C 

p 

G 

G 

CO 

P 

0 

CO 

v, c 






r—1 

P 


P 

P 

P 

O 

c 

P P 

P 

p 


G 

rt 

1—4 

C ?q 

c r 

•rto 

0 

1—! 

O 


P 

•H 

P 

G 

O 

CO 

G 


O P 

O 

G 

m* 

•rH 

Co 

d 

> 

rH 

O 

mm 


O 

0 

G 

X 

•r-i 

d co 

0 


Pi 

G 

O 

P 


G O 

•rt 

—1 

•rt 

P 

P 


•r -2 

P 

P 

45 

rH 

Co •«-( 

p 

r s 


P 

G 

c 

d 

•h ..c 


•» 

* • 

q 

c 



X 

0 

c 


G 

•rH 

W nd 

>x> 

rH 

•rt 

d 

d 

p 

•H 

Cj 



•r-i 



p 

G 


CO 

P P 

X 

Co c 

r“* 

P 



nd 

rV 
r—' 


G 

£ 

44 

• 

4 < 

P 



P 


C C 


>i 1—l 



G 

M 

0 

P - 

cr 

p 

cj 

0 

d 


P 

rS 

d 

c 

d 

Pi X 

0 

q p 


/—w 

Cj 

d' 

1—1 

a 0 

0 

•rH 


G 

P 


C 

P 

p 


c 

G 

p 

C •r-i 

P 

X 

rH 

•H 

•rt 

C G 

P 

-rt 




• 

P 

c 


# 0 

VO 

•H 

G 

nd 

G P 

P -1 


P. 

V*. 

K 

<rt 

pq -rt 


Vl 

^» 

%»* 


1—1 

G 


> 

0 

d 

P 

O O 

d d 

O 

r d 

•H 


p 

P 

Cj 

P 

O 

G 

c 

•H 

f -'£ 

•iH 

G 

G X 

P 

G G 

> 

—1 


c 

G G 

G 



•r-i 

G 

m 

p 

P 

c^ 

*• -♦ 

O 

•H p 

Cv 


O 

d 

"g 

Td 

p 

X d 

rtf 

X 

X 

44 

rp 

**~ 


G 


•H 

c n 

P 

tvD 

O - 

P 

d 

q 


p p 

P 

G 

0 

O 



•» 

G 

d 

Cj 


g d 

G 

P c 

P 


G 

d 

4H 

P: 

*-• 

d 

d 

r- 

r—' 

JD 


p 

P 

/• N 

W.. 

‘•JO 


d p 

P 

rH 


• #* 


Co 

/-\ 

>* 


CO 

X 

P 

P 


c 

P 


p 


p 


P 

C 

0 

d 


nd 

d X 

d 



44 

•rl 


•H 

O 

0 

cj 


P. G 

d 

d d 

P 

G 

•rt 

G 

C G 

•0 

0 

p 

co 



-P 

G 

p 

X 


O 

•rH 

G 0 

rd 

P 


G 

O 

E q 


^1 

rH 

x 

rO 

c 







P O 


E *«H 

G 

rd 


d 

•rH CO 

0 

'B 

O 

O 

p 







O 

d 

>J p 

P 

E 

G 

P 

•rH 

P 

q 

p 

X 


1—! 







X d 

c 

0 G 

Cj 

E 

e % 

Co 

. > 

• J 

G >-„ 

G 


p 

P 

C 







p 

•rH 

rH C 

c 


Cj 

X 

rH 

c d 

G 

c 

•H 

O 

P 







rH -4-D 

P CO 

W 

G 

hr. 

0 

p 

P Co 

•rt 

p 






bo *h cj nd d o o i 

r, P X <m x o o co X *h 

•H Co o O X X d X p 

* i 0 a a .o 44 tv g 

•H X O d p hr- o G C d 


d O 
•H bi . 1 

P P 


C 

P o 


cj 

p 

G d -H 


p o t: 
P to £ 
O P O 
nd r H C P, 


nd nd 

p d 

C C 


P 


O 

c 

rH 

d 

G 

G 

p 

C Co 

•r-i 

, -4 
A-* 


G 

p 

- 



w 

G 

r-H 

d 

G 

r 

•rH 

0 d 

G 

X 

W-I 

Q 

v-/ 

G 

rd 


P 


•rt 

O 

0 

zn 

X 


G 

nd 

C 


d 



co 

cm 

X 

wj 


G 

p 

P tH 

P 

p 


Cj 

c 

C 

O 

O 

P 

O 




nd 

P 




c 

P 

X 

0 

O 

P 

0 

P 

nd 

d 

c 


O 


C, r 

Mi. 

X 


X 

d 



Cm 

CO 

G 

d 0 

0 



•rH 

0 

X 

G 



0 

d 


0 rH 

d 

X 

G 

nd 

P 

p 

G 

p 

p 

Cm 

Co 

0 

G 

P 

C 

X 

pH 


P 

p 

d 

rt 

rt 

G 

nd 

d 

p 

G 

X P 

•rH 

0 

•H 

P 

c.. 


G 


p 

C 

X 


G 

O 

G 

p 

_> 


G 

p' 

•rH 

X 

p 

d 

0 

G 

P 

Eh £ 

E 


>• 

d 

x 

nd 

•rt 

p 

0 



DO 

>. 

O 

To d 


X 


0 

d 

P 


d 

d 

•rH 

P, 

d 

O 

•rH 

p 

P 

O 

G 

G 

P 


p p 

p 


C 

•r—N 

%» 

G Co 

■ mm) 

*SJ 



•ns 


d 

p 

p 


d 

O 


O 

P 

d 

G 

pq 


|4 

c 

r-* 

CO 

G 

•rH 

T> 

1 —I 

X 

G 


p 


X 

nd 

cj 

rt 

co 

d 

0 


c 

• 

G 

c 

G 


G 

d 

d 

p 

d 

•rH 


d 

P 

0 

G d 

cj 

•rH 


c 

rt- 

r-H 

p 

p 


•H 

> 

P 

6 

CO 0 

G 

P»H 


0 

Cj 

X 



c w 

P 

p 

Co 

E 


•rt id 





d 

G 

c 

'z: 

X 

d 

X 

X 

0 X 

•rH 


nd 

x 


G 

T^ 

nd 

P 

P 

r ' 

WG 


G 

p 

E 

T r - 

C. 

H4 


CO 


X 

X 

y-4 

l-H 

rt-H 


c 


> 

0 p 

nd 


d 

Eh 

0 

d 

d 

G 

p 

r 0 

X 

1—I 


d 

G Tj 

CO 

cJ 


_ 

rt. 

q 


Co 


G 





• 

d 


G 

•rH 

Co 

hr 


•rH 

p 


r^i 

G 

•rt O 

0 

rt 


p 


G 

E'- 


rH 


• 

X 

c d 

O 

p 



•i-i 



G 

G 

Pi 


CO 

P 

nd 

rd X 

rt 

P 


d 

O 


—H 

rt 

.0 

O 

X 

LO 

0 

1—i •rH 

P 

G 

co 

0 

P 

O 

p 

X 

H 
r> : 


nd 

d 

d 

d 

•rt 

•rt 



0 

•H 

p 

•H 

•rH 

O 

O 

DO 


P- 

O 

cj 

G 

CO 

G 

G 

p 

1—1 

p 

O 

d 

0 

G 

c 

G r rt 

CO 



nd 

Art 

G 

p 

X 



Oi 

>5 

E ,, b 

X 


•rH 

© 

Co 

> 

•rH 

d 


X 

Cv 

•rH 

> 

rt. 

r- 

X 

rH 

-4 

4 4 


d 

c 

cj 

d 

E 

cm 

G 

rH 

P 

0 0 

0 

rt. 

»X 

AH 

CO 

P 

G 

rt 


p 

p 


P 

P 

CO 

m* 

X 

•rH 


c 

rH 

<H 

P 

rt 

rt 

O 

P 


X 

E 

P 

X 

Cj 

q 

P, 


rH 

G 

0 


•* 

G 


G 

44 G 




P. 



G 

X 


d 

X 

•r-i 

0 d 

G 

p 

X 

x 


'G 

p. 

d 

Cm 

d 

T_- 

O 

O 

P 

d d 

co 

rt 

• 

CO 

G 

Cm 

Ph 

c 

P 

G 

O 

cm 

g d 

X 


G 


P 

d 

t 

•r 


0 

d 

G 

P 


•rt C 

p 

0 

d 

0 

U 

c 

c 

0 

G 

•rH 



•rH 

p 

X 

G 

bn 

C 

•rH 

0 


G 

a 

d 

1 

Cj 

G 

Co *rt 

•rt 

nd 

0 

p 

G 




•rH 

X 

P 

rt. 

X w 


0 

S 

d 

X 

rd 

G 

P 

G 

»»' 

r-i 

X 

p 

X 

1 —! P 



•rH 



CO 

d 

r tH 

P 

•rH 

O 

G 

cm 0 

nd 



•H 

c 

d 


•rt 

G 

p 

>v 

rH 

CO 

£-1 

d: O 

X 

-M 

d 

0 



c 

c 

P 

P 


G 

O 0 

d 

ZN 

0 

O 

X 

G 

d 


q 

G 

P 

CJ 

d 


E 0 

c 

q 

q 

X 


d 

•H 


G 

P 


G 


cj 


P 

•rH 


P 


d 

X 

X 

Wv 


•rt 


C *n> 


X 


p 

T 

•rH 


p 

•«H 

G 

P 


0 C 


d 

O 

> 

P 


V: 

O O 


•H CJ 

. q 

r O g 
P CO 

cj *h 

c 

pq C 
X 
o -p 
X 

-p - 

d 

<M c 

C -r-: 

d I 
CO £o 

%u 

•r-. C 

nd -O 
o cj 
G )—-I 

g 

C G 
D -P 

0 >> 
X X 
Eh 

co 

O 


•H 

o p 
P c 

O -P 

x £ 
^ E 

- p-i 
>5 C 

p 

d P 


4^0 


P P b: 

a d P 

S d p 
O *H Cj 

O P O 

•H £ 

O b2 


O P P 

C G 


C -H X 
-P P -P 

rt 3 ,o 
P G tj 
•H x X 

CO p -P 

q 


,Q O 
C P 

P 

O P 
co d 


44 O 

X 

i-> 


o 

r X 
nd -p 
G 

E P 

d *H 

P 

>> 
CO 44 
C *H 
G > 


c 

p 

P 

0 X 

d nd 

•H 

c 

» » 

•rH 

•rH 

cj 

•rH 

X o 

•rH O 

> 

p 

c 

P 

P 

p 

> 

p P 

> 

•H 


X 

O 

Cj 

CO 



C 

cj 

CO 

rt 

td 

cj 

p 

p 

X 

d t: 

p E 

rt ‘ 

r' 

Cj 

E 


c 

0 

0 

*h d 

•H 



0 

p 


p 


X Cj 

> Td 

P 

CO 


0 

0 

d 

G 

p 

» rtH 

•rH ^4 

X 

<— 

r- 

G 



•rH 

0 

•H bf 

P Cj 

O 

C 

X 

p 

0 


P 

d 

G 

X 

•rH 

p 

•rH 

rtH 

r-H 

d 

Cj 

•rti 

.0 nd 

p 

P 


/-• 
rt . 

P 

•rH 

P 

O Dd 

P 

•rH 

Cj 

0 

G 



CO 

G P 

Td Cv 

iu 


P 

p 

rtH 

rH 

G 


•rH tj 

rt rt 

rH 


C 

rt 

G 

•rH 

CO 

0 

P X 

CJ pf; 

X 

1 —1 

P 

X 


0 

X 

G G 


d 

X 

G 

E 

Tj 

P 

p 

Co v. 

Pi G 

cj 

Cv 

t; 

G 

0 

P-i 


P *H 

•rH X 



•H 

E 


A! 

d 

P nd 

X p 


G 

O 


_V 

to 

0 

•rH 


CO 

G 

X 

P 

P 

f 1 


rt* 

rt -—1 

P 

P Ch 

X 

44 


•rH 

d 

nd 

P 

O X 

0 c 

d 


c 

/—> 

W 

0 

d 

•r-i 

X 

X 

X 

r* 

>. 

p 

X 


Wv 


tv P 

r d 

AH 

s. 

rH 


p 

G 



x G 

0 c- 

p 

1 —1 

!—1 


d 

G 

G 

Cv 

E *H 


cj 

Cj 

Ph 


P 

P 

P 

p 


•H 

G 

C 


0 

d 

♦rH 0 

p 0 

1 —i 

P 

q 


>i 


•ri 

cj X 

•rH -rH 

Cj 

d 

X 

G 

d 

AH 

O 

r-M P 

G nd 

d 

» J 

0 

G 

cj 

0 

P 

d 

X G» 

c 

p 

p 

q 

p. 

G 


d x 


•rH 

G 


to 

r 

CO 

Tj 

c 

P 

P 

X 

* P 1 

G 

0 

Co 

d 

d 

x d 

rt’ 

r— 


d 

O 

0 

P 

Cv 

•H 00 

C *' _ 0 ) 

P 

& 

cj 

X 


X d 

C r-: 

•H p: 

X e 

P c 
o 

d o 
•H X 

P -P 
P 

nd CO 
CO 


ndd-OPOGOP 

P p *H *H i—! d 

•rH C P 0 Co P Pi 

<H P -p X p £ G 

P co -p co aS G 0 

o o -H r d O P 

'P O P P rH X 

d 0 O p 44 44 


p £ G O *H O 0 

d G G > 0 d 

O P o *H CO P 
X P 4 ^ -rH 

p 44 44 o o x d 

o x i d o E 

P W •d >a G 

O *rH P 4-3 TO P P 
o d P P o 

G d -H G 
G >5 CO p: P X 

X rH G 44 P-i G 44 

44 G G H H 

P >i G X O P 

X d O X CO 'rH P 

P E X H4 P > Cj 


1: c o 

•H X 
d P -p 
P X. 

d b,C P 

C P -H 

f-Q *H 


-H - C > P -H 
ft G d 

£ 45 45 P w P 

Q *H O G P 

> 0 nd nd £ 

G *r-i CO P p 

d P «H d P 

C G X Cj -H 

i cj o S be 


X co 

•H 

s nd 

rH 

P c 

TO 45 

CO P 

d c 

: *H 
45 

bC C 

p n 

•rH 

P To 
d p 
G d 


C 

•rH 

44 

O 

•r-i 

Td 

CO 

•rH 

P 

P 


x d p 

44 «H 
G C 

•* *H 

P 44 P 
•H P G 

P G O 
d T4 p: 
G P 44 

X c 
p X 
G G 
X G O 

44 P rP 

P 

<h c d 

c x 0 

Eh X 
P G 

C CO 

•r-i • * 

a; CO P 

P £ d 

rH O 1 —I 
C rH P 
P rH kr 
C C G 
C <H P 


G >5 w 
X rH G 
44 G G 

44 

X d O 
44 £ rH 

•H «H P-- 

%i ?<1 S 

C G 
G P 
O p 0 

P P- 
d d d 
r <J P 
P CO d 

o d 
o X 
0^0 
d fp p 
P d 
p d 
•h p 
M G 
- G > 
S W G 

44 p G 

•H X I 

W £> 
G 44 44 

GXP 
O W) G 

G *H ^ 

P G EH 


P Td 

•rH G 

P ^ 
d d 
O 

1—1 P 

O G 


P 4 X P 


G P 00 

-P C 
X -H O 
kO P r-i 

•«H p P, 
G S 

P G 
nd -H 

G G G 

W) X G 

P 44 Q 

d X 

X Ph 44 
C O 
G 44 

•H P G 
rp O P 

G »rH 

44 d d 
P o ^ 
g p d 


- rp 

W d 

p X 

•H 

p 44 


Ti 
<4 Q 

P X 


Cj G *rH 

P rd P 
G P O 
P O G 

P G rp 
•H G 

P P 
rp O 

G G Td 

?c 0 X P 

d 44 o 

P 44 G 
O d X 
X 44 
c o 44 
G Td 

Q TO G 

>5 P P 

O p co 

1 —I O G 

pH pH *rl 





d 

X 


1 





:pl|? : I'' ; :- : fi ^I 


if! 

wife?* 




£rvV 


t 


d d 


i 

o 



CO 




d 


i 




p CO 


d 




p 

O 

V 03 




G -H 



p 

O 


d x 

P 

G *H 

p 

K *. 


X p 


d 

d 

X 


E 


d 

p 

rH 


p p 


p 

X 

P 

P 

O *H 

d 

p 

c 

P 


P G 


c j 

P G 


O 

CO 

Q 

c o 

Vi 

P 

0 

rH V. 

fH » , 


O 

X 

O 

d 

p >7. CO 

d 

•H x 

1 

O 

p 

v d 


P3 

d p 

P 

V 

G i — 1 !> 

P 

p p 

r*i 


X 

CC 



0 



> P 

c 

d 

P 

CO 


o 


0 

rH P 

P 

0 

G d - 

p 

E 

<-* 


G 

> 

CO 

X 

P G 

G 

X 

P G 


P G 

9 


X 

•H 

« /\ . 


CO | 

p co 
P 1-1 
d d 
O 

•H CO 


X 

• J 


g * 
S’ p 

r' 

WG 


P 

o 

o 

p 


G 

P 

•iH 

P 

CJ 1 

o 


d 


P Cuo 

•H P 

<D X 

X p 
P O 
O 

b£ £ 


I 

*P 


P P X/ > P 

O X *H 

Vi CO cc bO p 

o P o 

CO O O Vi 

(C-ri OP 

t£ CO 

P 4“* "H O P 

•rH I—l O P O 

d P P 

P P P 

•H • X X Cj 

V* O H b£ E 

J> X X 

G X £: O O 

X 02 p P 

-P p -P d 

X P C 

p o P x E 

C‘ P O P c 

x o O P 

-P O G V 

o o o 


rH P3 
C O 
-P • 

O CO 
rt P • 
H tj P 
O 

P d i—I 
O P 03 
£ d 03 


CO s - 

•H G 

X O 

£ -P O 


•H P 

> P 


G 

P 


O 

P 


CO G 

G X 

d 

•H i—I 

> rH 

C P 
P X 

P CO 


.P P P 
-P X O 
CO X 

* 4-5 

ry f* . 
r o 5( P 
O P > 
X *H Co 
d P 
-P « d P d 
O G X 
Cj G X Vi O 
P « 40 

G © 

P d 

-P -H 

> 

Vi G 

O -P 

CO X 

r~- X . bp P 

© PC C 

^ d -H ii P 

d d g 

—* c* C* • 
P v • 

p 

> »4 i 

v-/ -H 

p 

o d o 


P 

•H 


C. 


P 

G 

X 

r 

I 


d 

E 

o 

bd 


o 

p 

CO 


V 

o 


p 

£ o 

C P 


P o 
p p 
p 

O G 
O G < 

P CO 

Q G • rH 
P d CO 
P *H • 

> ,co 

V G P|C 0 

O 


CO CO 
G 
O 


P 

O 

•H 


O 

P 


Q 


O 


'j 


P P 


w 

O P 
X P 

o 

p p 

° 2 

*h d 

p CO 
O 

G V 
ID -H 


•H 

V 


P sr P 

O 

oi) P d 

p d P 

X Co 


Vi co 

tj 

G 

P CO 

P b" 

P 

d -h 
P d 
d P 

•H 
•* Vi 


c 

•H 

CO 

co; co 

X j • 
1 & 
o|lg 

O 03 

!c\: 

o 

d - 

-0 P 


p 

£h 


•H 

P 
p 

i-wj 




p; 

o 


c 

p 


O p«4l 
p 


00 

> 


p 

p 

Cl> 

p 

•H 

d 

rH 

P- 

E 

c 

o 


c co p 


V d 
o 


G 

P P 

P O 
•j 

d o 

o 

P 

C *H 


V 

o 


V 
I—I 

p 


rH d 

C P 
v d 


p 

o 


G 

CO 

d 

o 


^ P 
o c 

•rH rrj 

P P 

cr c 

P co 
G © 
S P 


P cO 
CO pH 
Vi GO C 
O rH 

P 

EX ~ *H 

P d d 
•H c\3 P 
p p 

O G 

G P O 
S d 
d v 

>» p o 

p P 

d O Q 

p pq p 

•H »H 

e p d 

P O CP 
I—I p 


E 
0 

>, P oo 

G O 

P P 

P cr 1 

o 

CO 

; 'P 

P ID 


P 

d 

r 


P 
o 
p 

H 

d o 
P 

- << 


Q O 
P P 
•H 


•H -P 

> p 


o 








o 

•H 

0 


P 


p 


0 




P-, 

3 


c 


p 


o 




CTw 

. ' 

P 

V 


H 

r” 


p 

d 

0 


G 

o 

£ 



P 


o 

d 

i—! 

X 

P 


G 

d 

w 

G 

p 

V 

X 

X 

p 


0 

d 

o 

E 

P 

o 



. » 

•H 

0 

p 

<— 1 
iH 


c 



1—1 

P 

p 

£• 

X 

o 

o 

P 

CO 

CO 


d 

0 

c 

d 

P 

£; 

Pi 

C^ 


•H 

• 

P 

X 

02 



02 

X 

p 

X 

p 

o 

p 

d 

G 

P 

0 

O 

G 

o 


o 

p 


G 

p 

cj 

G 

P 

03 

V 


d co 


p 

© 

CO 


C‘ *H 
O 


P 

P *H 
G 

h d 

o 


p 

C' 

© 

CO 


p 

CO 


P iH 
Cj O P 

'CD P: P 
P P 

O 

k* 5 <v 
p p 

d cj 
Ph G 


•P 

0 o 

-Ui H 


d 


O pj 
G P 
P 


*s' 


Jh 

r* ' 

% J 


c 

p 

p 


V 

c 


p 

c 


CO O 

d o 


V 1 
si/ 


EX 

P 


P © 

o .c 

G P 


P 0 
P-X o 

p p 

v p 


p 

•H P 
P o 
CO -H 

0 

bli g 

br -h 

d rH 
CJ *H 

V 
• Vi 
P d 


O 

•H 

P 


P 

•H 


0 • 


/* 

Vw 

P 


p 

E 

CC 

P d 


N 

P 


•H 

n 

•H 

G O 

d 

•H 

c 



O 

rH 

M 

P. 

p- 

S-l 

o 

• 

p 



d P 


H 

p 

0 

c 

O 

c 

P d 

O 

bb 

o 

00 

E 

X 

G 

0 id 

P 

P 

o 

o 


p 

G 

£■ o 

P 

O 


p 

G 


P 

G co 

CO 


o 

•H 

X 

Vi 


P *H 


03 

p 

00 

p 

c 

P 

d 

r* 
w J 

0 

c 

r-. 

I-' 



-*> 

P 


G 

£ 

X 

V 

p 

> 

O P 

p 

P 



o 

G 

C 

P G 

. » 

• ^ 

-H 

00 

G 


o 

P 

bf■ p 

X 

CO 

p 

X 

o 

•H 


P d 

p 

P 


p 

p 

Vt 

d 

•H rH 


X 

X 


o 

Vi 

i—i 

X 

bn 


E 

V 


o 

P 


P 

P 


•P 

P 
P 

P 

O rH 
V Cj 
I O 
G C 
P i—1 
O 

G 

- pj 

CO p 


P 
I—I 


CO 

d 


• G 

CO E 


O 

O O 


co p p 0 


d 


,P r 4- 


c: 

P 


G 

X 

P 


bO o 

•H 

G CO 
G 

G © 

•P >. 

P O 


P 

o 

•H 

P 

P 


o 

Cj 

p 

G 

Cw 

G 

•H 


bO 


X 


E 

P 

o 

G 

G 

p 



0 

.—4 

rH 

X 

X 


p 

o 

o 

C 


p 

V 

•H 

X 

b.0 


>i 


o 


p 

Vj 

V 

rH 

#H 


d 


P 

c 

d 

•H 

O 

0 

V 

0 


G 

P ^ 
H Vl 
C 

>i d 

d o 


co co d 


G 


LO 

O'. 


O 

P 

co 


0 

X 

p 


P 

•H 


G 

© 


G 

d 

•r-* 

> 

o 


Vi P 
O E 
C 
O 

fco o 
p 43 
: p 
43 
c 


V 

O 


G 

E 

o 


G 

O 43 


P O P O 
S Pi P p 
o *h d 
o 43 P 
co p 
P *H 
G -o 


0 CO 
CO G 
P O 

h d 


co d 
c P 

O G 

c P 

rH O 


O P 
P G 


O © 
c 43 


P 

O 

rH ,0 O 
•H 

•d Vi 
CO G V 
E o 
*P 1-H 
O C G 
P V 43 

_o 


G 


w * 

V-H . 

..5 *H 


•G V 

O 

o 

i—i 0 

Pr P 
E G 

o d 

E 

G O 

P E 

o 

I G 
>, P 

4-= G 

P l- 

O 

r e 

P G 
d. 

•* 4-5 

CO 


O P 
«H 

P Vl 
E C 
G 

Q 

co tx 

- P 

P G 
P 43 
Q O 

«-D CO 

P *H 

o d 

P 

0 O 
O 43 
P P 


G X 
O O 
P W 

0 •H 

d d 

•rH 

> © 
O X 
P 
P 

O 4-5 
G d 
P X 

•rH -H 

d 


O G 
CO p 

I-1 Cv 

Cj P 
CO 
CO 

^ »V 

'•v 


p 

G 

43 

p 


d 


co 

CO 

o 

p 

p 

X 

G 


• 

d 

o 

P 


o 

o 

p 

o 

G 


O P 

x 

p x 

p 


P CO 

d G 


CC 0 
bn p 


p 

G 

•H 

r< 


CO 

d 

o 


p 

G 

E 


p 

•H 


G 

X 

p 




E 


d 


X 

£4 


•H 

d p 

o 

O *H 

X, P 

p d 


02 


0 

g: p 

G 


0 


P! 

r 

*• j 

P 

•H O 

G 

bn 


• 

•H 

X 

G 

> E 

>4 

p 

>7> 

P 

p 

p 

•J 

G i-: 

G 

•rH 


G 



V 

P p 

d 

■T 1 

•H 

O 

K\ 

1 K., 


0 

*H 

P 

re 

C 

1 —* 1 

c 

O 

P c 

k. 

r- 

•H 

O 

P 

G, 

rH 

i r- -4 

P 

-H p 

G 

V 

E 

r> 

c* 

301 co 


P i—I 

d 


p 

Cj 


o 


- 4 
r*i 

P 

r£ 

P 

G 

Pi 

/0m \ # 

•iH 

P 

bG 

r i 

00 

• J 

>7 

V 

P 

G 


d 

X 

P 


R 

o 

P 


E : 

p 

cr 

• H 

o 

d 

X 

^ > 

O 

O 

d 

o 

P 

O 


V 

w 

o 

0 

o 

0 

•H 

•H 

•H 


j* 

p 

d 


X 

fc. 

x 

X 

P 


P 

o 

£ 


r* * 

/X 

X 


00 

r—1 

> 

d 




X 

Co 


p 

O 

>i 

cj 



o 


p 

G 

O 

O 

rH 

X 

d 

bl 

* n 

I—1 


0 


G 

45 


0 

P 

X 

0 


X 

P- 


G 

o 

G 

d 

P 

•< 

0 

0 

p 


X 

d 

p 

•r-i 

p 

G 

X 

P 


Cj 

00 

X 

“ A 
'■OJ 

d 

•H 


P 

G 

X 

P 

> 

i— 1 

/• • 

C 


G 

X 


P 




P 


d 


O 

X 


X 

•rH 

-/ 

G 

X 

o 


•rH 

P 

•H 

p 

P 

00 

cj 

G 

Q 

• 

X 

p 

Pi 


p 

H 

r*4 

•H 

p 

p 

C 

V 

0 


•H 

X 

C^ 

;H 

X 

uo 

G 

‘TD 

E 


•H 

00 

c 


Vi 



X 


tn 




a 

o 

c. 

O 

O 

0 

E 

X 

X 

• J 

0 

V 

o 


p. 

o 

p 

P 

bD 

r“• 

rH 


0 

0 

G 

bfi 

E 

o 

0 

Co 


d 

o 

p 

c 

E 

p 

o 

O 

P 

Cj 

00 

•H 


P 

P 


P 

P 

•H 

p 

** 



•r4 

0 

d 

E 

X 

•rH 

r-> 

r---* 

G 

d 

G 

0 

Cj 

P 

V 

G 

O 

0 


•» 

GO 

P 


rH 

d 

p 

O 


X 


X 

0 


X 

•H 

X 

CO 

d 


Cj 

P 

G 


•* 

P 


>i 

>s 

p 

o 

o 

r* 

G 

E 

X 

P 

w 

p 


P 

O 

P 

d 

bO 

c j 

0 

O 

X 


o 

00 

G 

C 

G 

Pi 

P 

O 

d 

00 

O 

V 

X 

G 

P 

p 

d 

X 

p 


p 

X 

0 

P 

E 

O 



>: 

P 

d 


X 

P 

•H 

0 

p 

Pi 

p 

p 

X 

d 

I 

G 



G 

c 

P 

G 

•H 

0 


H 

r-" 



G 

E 

G 

c 

p 


>5 

P 

P 

00 

X 

X 

0 

> 

00 

P 

0 

X 

p 

d 


o 

P 

w _ 
> 


G 

P 

O 

•H 

— 

P 

pi 

P 

•H 

P 

P 

P 

•H 

d 

o 

p 


C3 


G 

p 

V 

V 

G 

p 


£ 

V 

P 

o 

G 

G 

p 

P 

o 

7- 

V 

G 

C 

X 

G 

•rH 

P 

X 

p 

r-a 

0 

d 

d 

G 

E 

r-. 

p 

0 

bO 

b 

o 

0 

P 

p 

r 

V 

•rH 

p 

G 

X 


CO 


£4 0 



00 



0 

X 

a-h 

Vi 

G 

O 

0 

ts. 

K^r 

t " 4 


X 

Vw 


00 

1 - 1 

c 

p 

P 

X 

p 

cr 

r—« 

p 

c 

C 


p^ 


V 

G 

G 

c 

P 

X 



P 

X 

>a 


Cj 

X 

V 

r »■ 

>4 . 


c 

CO 

d 


•r-l 

G 

45 

r _ 

> 

G 

0 

O 

P 

•H 

E 

d 

d 


P 



0 

0 


G 

r-+ 

^-4 

p 


P 

d 

P 

G 

X 

L 2 

E 

P 

P 

C 


•H 

c 

C 

P 


P 

G 

0 

d 

r O 

X 

X 

p 

P 

co 


Co 

p 

V 

to 

c 

c 

6 

G 


P 


0 


rA 

>* 

p 

P 

G 

G 

•rH 

O 

G 


X 

•H 

CO 


V 

p 

d 

V 

0 

w J 

C 

p 



p 


G 

C j 


X 

p 

to 

P 


0 


PH 

X 

•» 

C 

G 

O 


•rH 

M) 

00 

X 

P 

p 

G 

d 

£ 

> 

42 ; 

•H 


G 

cj 

G 

ro 

X 

rH 

r v • 

-r i 

p 

P 

d 

E 



r* 

V 

O 

G 

O 

X 

p 

d 

P 


r *• 
AH 

c 

c 

X' 

fcw 

•r: 

p 


4-5 


0 

•rH 

P 

P 

HD 

0 

C 

rH 

•H 

P 

<T 

P 

d 

G 

Pi 

f JD 


•H 

G 

0 

P 

X 

X 

00 

P 

p 

0 

d 

p 

r* 

X 

j < 

P 

E 

•rH 

i- 


G 


9 X 

u- E 
G 
P 

o r 


O 


P P 
d 

r-' 

x *H 


J CO 


G E 
P c 

E P 

O V 

o 

P d 

H O 
CO 
Cj 
0 
P 
O 


CO 

© 

CO 




X 




O 




d 


V 

0 

E 

1 

1 

00 


00 




O 

> 

c 

X 

r * 

♦H 


•H 

d 


d 


•H 

p 

0 

d p 

G 


X 

G) 

0 

P 

0 

P 

V 

V 

P c 

P 

rj 


4^> 

00 


X 

O 



to X 

G 

P 

G 

•rH 

wj 

, 

r * 

Cj 

00 

0 

X p 

X 

V 

Sr 

0 * 

p 

G 

0 

•H 


G 

0 

P *H 

Q 

•H 

P 

X 


p 

0 

0 

G 

b- 

0 P 


P-i 



P 


•H 

p 

•} 

p 

G 

d 


X 

• 

00 


wo 

o 


•H *H 

G 

.O 



C 

P 


d 

<-* 


45 

o 

© 




G -rH 

P P 


^ P’ 
o o 

P' »rH 

O V 


.-4 

P 


P 

•H 

P 

d 

P * 

P rc:' 

o o 
d co 

G 

X 

P co 
d 
Q 

P 

O -U 

•j: P 

•r-. 


© o d 

rH x 
Pi o 
>a E 03 W X 

•I—i Cj P 


p, 

0 



•H O O CO P 

t—I X CO l> *H 

d P *H C*_l 

> dp 
P Vi *H 
•H O d Cj 

P d 
Pod-'- 4 
cj co 


d o p 

03 G P *H 

•H rH *H 

O X CO • 

P P rH 

O CO C C 

Cj 02 -*J> *rH • 

G CO CO 

O O P -r-i • 

x. c x o d 

P; -H d CT 3 


P rH 

d P 


E d 

•H 

G E 

V X - O 

C P CC G 

to 

0 - 02 G 


•rH 

•rH 

p 

c 


V 

cj 

O 

O 

a? 

X 

p 


V 

G •» 

c 

X 

P 

O X 


p 

P 

d 

V 

X co 


p 

d 

X x 


•rH 


P 

G 


0 



p 

co 

j. 


d 


p p 

P 

0 

0 

P 

r- 

•G 




G 

c x 

P 

d 

X 

P O 

0 

nc! 

• 

P 

0 

P d 

X 

P 

p 

O p. 

P 


Vi 

P 

G 

P P 

X 

G 


>0 P 


r. 

• G 

0 

O 

X 

d x 

d 

P 

V: 

O 

X 



3*5 1—! 

4 ti 

r ' 

rn 

•X 


P 

p 

c 

w% 


X 

•J 


K •/ 

X 

P 

X 

P 

G 

0 

p 

d 

•H 

P 

CO 

H 

r- 

X 

•r! 

0 

r-« 

r * 

d 

p 

X 

Q 

P 

P 

* 

r-.i 

O 

Co 

•rH 

X 

0 

P 


p 

p 

O 

X 

0 

c 


P 

n G 

e 

r-» 

4-5 

:.0 

P 

r* 

• G 


DC- 

C 

X 

bo 

03 

G 

P 

P 

•H 

rH 

O 

•H 

d 


X 


P 

rH 

P 


c 

c 


bln 

0 

X 

P 


• ■> 

0 

•rH 

p 


p 


0 


G 

d 

X 


O 

0 

p 

• 

d 

d 

p 

cj 

•H 

G 

.H 

rH 

P 


p 

d 

•H 

E 

d 


E 

c 

1—1 

p 

1 —I 

X 

G 

G 

P 

• * 

P 

X 

0 



P 

G 

P P 



P 

O 

> 

0 

P 

G 

X 

C 

G X 


C 

£ 

«G 

p 

E 

-* 

£3 rr 

d 

P 

V: 

P 

p 

P 

O 

Cj 

d 


0 

0 

O 

c 

G 

CO 

X 

•H 

*H 

• i- •, 

pq 

0 

d 

p 

P 

p d 

0 

* 

wr 

Co 

P 

•H P 

G 

•rH 



COPY AVAILABLE 

from the original bound volume 








' 









v* '1 1 O. 


. 


© O'. 

© a 
^ B 5 
O # H 
V > > 
P d 
P C •—I 
C Pi 
P P 0 

d O P 

© d 

E P p 
© c to 
d 


P g 

•H Cj 


P P 

o c 


'b 

© © 

•r- ; P 


I 









p 



I 


i 




o 


I 

E 


o 

• 



£2 

I 

G 

O 


p 

j 


I 

E 

d 


G 

O 


i 


P 

o 


G 


CO 

f—i 


p 

G 

o 



O 

6 

G 

• I 

. i 

1 d 



•H 

© p 


g 3 


d>l p 

•ri 


05 c -P P 
Co P C . P 

> rP O 

to p 

-p C Qn CO 

POOP 
G *H p C 
S -P *H 


O [p 

r° • 

O 

c • 

rt ^ 

WJ 

Pi °C 


PI to 
Eh P 


CO P 










o 


G 

G 




p 

P 




p 


O 

P 




o 

cj 



1 

p 


G 

O 

P 

o 


d 

p 

1 

O 

G 



r'S 

•H 

P. 

p 


•H 

p 

p 

P 

P 

p 

P 

O 

P 

E 

p 

d 

CO 


o 

Eh 

d 

•H 

O 

rH 

d 

c 


P 

P 

d 

p 


*n 


P 

Ph P 

•H 

p 

p 

d 

«*> 

SP 

o 

p 


P 

G 

tJ 

E o 

P 

o 

•rH 


G 

p 

•H 

# 

•H 

O 

rH 

o -H 

o 



G 


c„ 


P 


O 


P 

bO 

o 

c 


C 

i — 1 

-P 

O 

>v 

r. 

l>0 

P 

P d 

© 

p 

d 

7j 

P 

u 

r-< 
r—' 

H 

r* w ♦ 

P 

O 

d 

O »H 

P 


cj d 
cr> o 


U fc 


© C -p d H P 
d X O P P: 

-P C S • 


CO 

G 

© 

d 

© 

P 

G 

•w 

d 

G 

o 

G 

O 

G 

p 


O 

O 

•* 

p 

rH 

d 

•H 

G 

P 

O 

© 


CO 


sF 

•H 

b: 


o 

o 

> 

O 

& 

d 

p 

•rH 

P 

r" 


V 

d 

V 

G 


p 

,H 

rH 

£- 

P 

E 


p 

CO 

d 

© 

rH 

E 

p 


G 

p 


G 

p 

•r^ 


G 


M 

V 

c 

P 

d 

P 

p 

•H 

Cj 


P 

© 

CO 

d 

p 


> 

l 


d 

© 


d 

P 

p 

d 


G 

© 

CO 

O 

o 


•H 

O 

p 

CO 


G 


p 

p 

p 

•rH 

pi 

•H 

d 

d 

P 

CO 

O 

r—1 

-H 

r • 


bJO 

G 

d 

d 

Eh 


G 


p 

•rH 

o 

CO 

•* 

G 

P 


•H 

.•j 

wo 


d 

P 

s_' 


G 

yd 

-o 

P 


Co 

r: 

co 

© 

G 




p 

P 

o 

d 

P 

V 

o 

o 

•H 

O 

d 


P 

o 


Cj 


p 

G 

G 


d 

d 

E 

d 

•H 

P 

© 

c 

P 

G 

O 

p 


•H 

V 

Pi 

G 

P 

> 


P 

G 

p 

p; 

P 


•H 

•r— 


rH 



O 

o 

P 

bX 

G 

p 

•H 

•< 

•H 

c 

•» 

TZ 

G 


•rH 

P 

c 

d 

P 


«-> 

• J 

Pi 

P 



rd 

d 

d 

p 


G 

p 

P 

P 

© 




P 

t —1 

P 

P 


V 

P 

• ' 


Q 

•H 

C 

d 

©■ 

© 


© 


P 

d 

•rH 

>5 


o 

© 

O 

P 

E 

P 

P 

d 

pt 

o 

b 

0 

•rH 

cj 

P 

>. 

d 

K" 

r- ' 

P 

•H 

G 

G 


d 


o 

d 

o 

rH 

© 

bO 

CO 

o 

P 

© 

P 

o 

p 

£ 

•H 

G 

rH 




p 

G 


P 

E 

G 

G 


■*< 

V.' 

P 

G 

•rH 


i—1 

P 

•H 

G 



o 

d 

p 

c 

c 

P 


P 


d 

o 

fH 

CO 

£»/"* 

Hi; 


•H 

r\ 

•«r | 

P 


E 


© 

> 


d 

d 

f> 

•H 

V 

P 

G 

o 

Co 

Q; 

G 

d 

V; 

c5 

d 

i—i 

> 


•H 


V 

P 

1 

P- 



G 

G 

•iH 

o 

•r-1 

p 


d 

o 

G 


o 

P 

O 


Csl 

P 

P 

to 

d 

•H 

P, 


•H 

o 

—4 

O! 

O 


O O O O ^ 

>i *H X, © 

o P P o P r c 

H Cj -H -P 

Ph P -H © ©O 

S o p p P p p: 

o «rt O P © d p: 

P bfl d -p 
P Co © b£ p to p 

O .H p P O P © 

H O *H "H t; 

d o P p p Q 

p G »H rj iH p O 


K v r % 

r ^ 


p 


to p 
p © 

•H S 

O 

P o 
X 

- -p 

p 

o o 

•H O 

4J> »H 

•|H p 

o o 
o to 
g 

to o 


-p d 
w I 

>o^ V! 

d Co 

-P • 

P pH r c 

O P 

P LQ to 

a* cc 

o 

co - d 
,o d P 

Poo 
io s o 

P c 

*H P 


O 

O 

P 

© P 


CO V G 

c\3 d d 

TF © -P 

p 


d G 

co d 


p« © d 
o © © p 
*H i>i Pi »H 
p! G P 
^ H £> 

P: P P 
rP S *H d 
© © 

P d P 
O CO P O 
•h p cj V 

-P -H 

p • «* r—? 

-P -P P p 
•«H CO O V 
P P *H p: 
CO *r! p Cj 
P CO P r-i 
O b£ P 
C CJ p p 
P o 

p © P .p 
-p :} *h 
P CD H 
© P © 
p *h d d 
© £ d 

rH -H P g 
C P «H 
© O X 
d tO p O 
•P «.H *H 


P • 

•H -p -p 


rs r~* 

«*-4 


P © 

p s 

d -P r'S 

P O 
P © rH 

O E P 

V © £ 

© © 

r—5 P 

P bO P 

V © »H 


O 10 P 
© P P © 
P G d Pi 
00 p P 

© P - 
•H d > 


p © 
P »H 

d 

> d 

© G 

rH b£ 


d >i 

© p> 

> 

rH d 
C P 

> Co 

P 

•tH K 


© Co 


*H p 

P P* G O 

© * < X 

£' P> 

o to to 

pH © P Vi 

•H O C 

O P -H 

X rH P P 
P P Co O 

O r—' fH 

V *H G to 

O'H Ph -H 


to »p X X- 
d to > 


d p ^ 

rH d P 
P *H 
pop 
p p 
P P *H 
•H *H p 

P 

© P O 
’P © O 
d -p 
e p p 
© c 
X 

O O tuC 
•HP P 


p W) 

p p 

•H O 


P P 
o o 


CO p 

d cj 
p 
CO 


V 
G *H 
© <P 


P 

O P 


P Cj 
Co O 


S 'P 

P o 
G P 
p> *(—l 

hh£ 


O G 
P P3 
C P 

X 

G P 

d 

O pq 


o 

P G 
O <P 
rO 


to *n 

P P 

O Co 


t- O P 
p © 

to o 
e. P *§ 
© G © 

P -H S 

6.0 Ph 

P P V 
o © c 
o o 

© 

V P to 

c c p 

s © 
-p> s O 

O O Q 

d © ^ 


•r-i 

P p 


o P 
'P' ra o 

•r-i P © 
rH 1 © tO 

d P 

> v 

d: >i o 

•H P 

, d d 
»P O 

© © -H 
POP 
© P -H 
(—* © *P 
O P P 

G rH G 

<P Vt O 


W Co 
P 

o •* 

•H G 
P P 

Co G 

P Jd 

•H 

O to 

Cj 

© 

CO - 

© c 

,P U 
E-i O 
,P 

P 


X c 

p 

V 

C P 

c 

b0 V 
P 

•H i—! 

P © 
Cj co 
O P 
6 P 
c 

•p o 


•H P 

*P P 


rC- O 

rM 

p: ^ 

rH 

•H O 

Cj H 

w « 
© O 
•P *H 
P P 

P. 

p 

P P 
•H P 
P o 
G P 
P P 
P, tH 
P 
C. 

P P 
P d 


C -H 

P P 
p d 

f.rv 


•H C 

CO 


P P 

c o 

V I 
V 
O rH 
P O 


P Co 
G © 


O P 

-Pop 

£ CO O O 


o to 


■if; >t 

P p 

•r» Q 

P > 


*H wo 
P 

•H W 


p D-jO P *H P 
O P P O P 

G O iH V O On© 

C-i P P P fH P P 

to P G OP d 

G *H G P *o *d 

P O P p rH O P 


GO. 

O d P d n© 

d P P p p o T tF p 

p -h v p +> c: o 
do P © 

p to n© w o p 

PPOG'HP • P 

O G P rH »>5 £ 
■H CO >i G P n© P G 

P d O G Cj P -H p 


• P 

PH © 


t© © 

P P 


q >i 


P .0 

P rH 
•H O 
*H 

r: t.. 


n© 

a P 

p c 


O -H 

P 


© P 

n© G 
P 

O G 


d O G 


o o 

r O ,0 

Cj 

O ,_q 

P 

40 ^ 
n© g: 

G rH 
E *H 

P Cj 

•H GJ 

C, ^ 

V o 

cj s: 

p 

o 

© V 

rH O 

d 

p 
-p P 
d Q 
P S 

O © 

o o 

p 

o o 

E v 

O P 
•H O 

P 

d d 

CT o 
Pt 


•H G 

p 

o 

o p 

p 


d 

o 

Co 

d 


rH 

P 

Co 

> 

P 

V 

o 

o 

> 

G 


G P, 


d 

V 

p p 

O 


p 

P -H 

CO 


•H 

G 


r^. 

p 

O V 

G 

p 

CO 


o 


V *H 

d 

o 

o 

£ d 



p 

G 

G 

P 

p 

P o 

P 

p 

b£ •rH 


G 

p 


p 


•H 

o 

G 

p 

G 


rH 



Pi 

o 

G 

P d 


•rH 

o 

- 

o 

p 

P 

p 

•H 

o 

d 

G 

to 

d 

G 

p 

G 

X 

•H 

d 

G 

p 

P CO 



P 

bfi p 

d 

E 


Jp 

G 

P 

r 

G G 


o 

-X j© 

© 

P 

V 

Cj o 

d 

#-• 

E 

, > 

W % * 

p p 



P 

P 

P 

cj 

P 

P P 

G 


P G 

p 

C 

r' 

P > 

» v 

o 

G 

•H O 

d 

o 

C 


P 



P 

G 

o 

C p 

cj 

X 


E *r’. 


p 


P G 

f—1 

rH 

•H 

d -< 


d 

d cj 

P 

p 

G 

p 

c 

o 

O P 


V 

O 

P 

d 

P 

P 

p 


DO 

P 

P E 

d 



bi< 


CO 

O Cj 




G Q 

o 


d 

Co 

V 

iH 

o 

cj 

P 

G 

rH 

•H 

r-i 

• J 

P 

p 

*> 

P 

> X 


Pi 



C 


>5 


p -p d 

Co • Co 
id w ^ p 

c c rt 

tO P G O 
d d p O 
G P P O 
P to p 


tO p 


n© 

— *H 

CO c 
d 1 > 
lo d 


c 

o P 
G P 
P 


CO O P rH 
•H G **H d 
d >. P 
c P p 
V rH O O 
C P. G *H 
C P P 
P O O *H 

P C H© 
c *d o 
E p to Ph 
C Cj p * 
rH P G 
P CO O 

-P P E P 

O G O P 

tO -H G *H 


n ^ 


G P 
S *H 


E 

o to 


G P 
P W 


• o 

00 p 


G G 
C 


Co C 


•d o 

G 

P 

P;P 

G 

O n© 
O G 
Cj O 
P 

>c £j 

V > 


Ui P 

p 

P o 
O G 
Cj £ 
p 

e c 

P P 

p 

o 

P o 

*H P 

Cj G 

p E 


c o 

p 

>■- c 
p S 

•H 

n© G 

•rl p 

rH P 

d 

> >5 

P 

G 

P H© 

P G 

> 

O O 
-p E 


P d 

O 

i—i n© 
CO d 
03 O 


G i>. 

P O 


i|- s 


Co i—i 
P P: 

to S 

d C 

p d 


to c 


G *H 

•d o 

d 

a o 


P o 

p 

C d 

£ P 


P o 
o 


To 

rH f-i 


o d p d d op 

Co O P d V d 
d c to n d o p P 

O d © o P O 

PrHPOPPtOp 
•H *H p., •HOP© 

o d o d g: -h p o 

r*3 P d ; p p P 


d d o p 

P P V P 

E d o p p 

o p o 


CO c V P 

O P P 
- G G P 


p G 
c p 


c cj 

rH 


P CO 
P P 


P G 

CO o 

P 

CO Q 


r-* 

NiO —• 


P P 

•H Cj 


tO -H 
P 


r'j d 


o o 

rH p 

O p 


• cj 

Kl to 


P to 

*H p 

a 

d -h 
© p 

s*n d 

cj cj 

G 


rH d 

d G 


d V 
d O 
C 

> 

d p 

5 ^ 

wJ r O 


d i© 
^0 

Cj G 
rH 
P P 
•H p> 
Co G 
P W 

P 

•h d 

d p 

E d 


*> rH 
•H V 
P P 
d »H 
P 

P - 

O G 
tO O 
G P 
P O 
P; P 
C O 
P V 


POP 
-P P *H 
P G 

P P 

•H *P 

P 

P *H V 

P P C 

d *h 

c d p 

o p o 

P *H 

P CO p 
G G Cj 

•H P J© 
d 

P P *H 
CO O CO 
•H •H O 
P p d 


o o 

d P 


P P P 


- O 
P > 

P. .H P Co O 

E P d E o 

o d o P 

p p G G P 

P P G P *rs 

O G Cj P 
G CO O G 

o P d P 

S P C c„ .H 

O pH E o 

Pod 
V P © to G 

CtD d X 

ch G P £ £h 

rH X G ^ 

O P Pi P 

W GO* 
p CO CO -H tO 

•H Cj *H p 

d G CO 

G P p 

bjo o p d - 

p »H G *r© CO 

p PGP2> 

pH d rG -H CO 


*H S 
d o 
« Pi 

p 

G 

PI Q 
P G 
P 


P G 

Cj O 


PI G 
P 


Co G 

b£) - pi 

•rH to Eh 
P o 
tO *.H 
p p • 
•H P 00 
d G 
G P- > 
Pj *rt 
POP 
Pi d 
P P P 


P -H O 

PPG 
O G Cj 
O CO 

G P 
E p c 
° Pn 
P g d 
VP© 


p 

p © 


o 

d p 

P 

d r d 
c P 
V Co 


d © to 
GOO 
E p 
P P P 
COO 
V pi P 


p ^ O 
p p d p> 

© p o: 

p d ^ o 

G O bD 

GO* 

P Fh p 

G P c 

P -I-. Cj P 

d to 

O G d 

p P — *rl 

C„ -H o d 

E o © 

P p 
CO G G *H 

d Pi O 

£H r O P 

Co 

,P P © PI 

GO • P H> 

CO -H tO P 
•H P Z> bi) 

d G CO d P 

P G *H 

p d - E p? • 

G *•©! CO P to V 
C p 2> -H P G 

pi -H CO V to <tj 



“H 

P G 
G P: 
d p 
P 

G V 
P. c 

W 

d p 
P p 
•h G 

*H P 
C G 
PI 
P P 

*§) P 

•H O 
P 

G 

G G 

P P 

P © 
P 

•O’ G 
G V 

P P 
P G 

a p 
v» r© 

r-“ 

S-. *H 

o 

G E 
c 

p p 
G V 
Cj 

O 

O O 
P d 
P Vi 


G P d 

•H Cj 

d p C CO 
P p p <© 
d -H Co 

G £. d Ml 


o o 

p p 

P G 
V 
p p 
O G 
P P 

d p 

•H 

p 

O P 
•r-i C 

P P 

-rH 

r O 

•H -H 

P d 

o 

p p 
P.-h 


o’: 

to > 
o 

O G 
>i bl 
O C3 


P- P- 
E o 

G O 


co d 
p P 
•H G 


c a 
P o 
p P 

•H 

P CO 


P CO 
G Q 

© p 

rH Co 
Q P 

CO co 


p p 
p p 


d C 
P d 


cj to 
P © 


o d 
p o 
p 

p »H 

G P 

•H © O 
P £> 
P • tO 

ti cfl -- 

G > 


P Q 


d o 


o P 
P £ 
Q 
p 

P c 

d p 

O P 

o 


p 

G C 


© - E © 

o to <c; p 
>. p -p 
o p p, 

H p P V 

p. c Vi o 

£ G -H 

G Ph v 
G P 
C P O bj 
P P P *H 
P P P 

P p> V G 

c c P 

p G P 


© P d 

P »rt *H 

p d cj 
d to 
v P 
o v 

- p 

v d d 

p P o 
br> d g 

•H G 

p p © 

be- ^© 

© Eh 

P to 


w P 

p 

Pi P 


d o 

00 »H 


P 
© Co 
P N 
Eh *h 
P 
cj 
bfj 
P 
o 


I—I p 

P O 

d *H 

O P 
G w„ 
P rH 
O C 


p *ri 


P 

O P 

o 

o P 


p • 

v p d 
C G 
P P 
O O to 

CO .H 

•H © 

G • GJ 

PEP 

G © -H 

?<1 P H> 
© P C'- 


O P 
V rH 
rH pi tO 
G E d 
G Q >: 


rH G d 

^ f-. ^ 


Ed© 
P Cj P 

C P O 

P G r- 


I3Ip 


to 

CJ G 
CT> p 
i—I P 


• .o V V o 

G O O G V 

> P P 

i—! P> P> E-I *H 

P G P 

H • <£j t‘J3 Q 

Co 00 •r-i • p 

p • p p r- p 

<©0 0 G 


O G 

-d I 

r-' G 

-H p 
d O 
p V 
G ^H 

O 

G V> 
P P 
E-I *rt 


p 

O 

P *H 
©- P 
O p 
P 
P *H 

•H p 
G G 
P P 


1 

•H 

Sf> p> 

P to 


•H © 

.hit C 


P C 

o 


Cj G 

E 


Co 00 

d • 

< 


V 

o o 


p 

P o 


© 

G p 

o d 


Cj Cj 
rH CO 

a P 
o cj 
d M 


© c: p 

P 

Co 

> 

> 


© 

ij p p 



•tH 

to 

o 

p 

03 

G 

P 



rH 

G 

>» V 

bjO 

d 

d 


P, 


- to O 

P 

rO 

p 

p 

E 

G 

to C- 

cj 


rH 

r-i 

G 

o 

J© 

Cj P G 

,p 

w 

O 

Co 


P 

W -H CO 

G 

p 

G 


o 


P Cj *H 

CO 

O 

O 

O 

X 

V 


<1 P 
O G 
• PM 

G EH © 


*H >. P P O 


• wo 

© E 


•"O o 

rH 

O P; 
p E 
o 

p 

O o 

r*i 


rH P 

P O 


O 

O O 


d p 
Oi 


p d 

P 

© Co 

'o - 

*> rH 

P t£- 

•H rH 


•H O 
rH P 
Pi -H 

P P 

•H -H 


G P 
© 

G V 
>z O 
O 


P, P 

o 

P o 

p 

© 

> v 
cj O 
P o 

*d 
O r© 

v d 

G 

CO 


V P 

O *ri 

d 

E rH 
O P 
d S 
G O 
O G 
P 

V P 

o 


to • 
P CO 

G • 

P tD 

O 

•H CO 

P c 
•H CO 
p 

G 

p. G 

o 

o p 

P d 

Eh V 
= CO 


P G 

d p 

© 

CO V 

p p 
o ^ 

•H p 
G P 

•H *H 

G 

O P 
d O 
P 
o 

CO G 
G O 

P d 


rH P 

P, P 
E bD 

G *ri 

P 

G 

p G 
•H »H 

P 

P P 

G 

> -d 

i—i to 

C —j 

g d 
o 

o E 

p -H 


G G 
G P 
G 

O *ri 

rH P 

& b 

t-: P 
G G 


G P 
P ^ 


p d 
G 


p 

-H 


•H Q 

P 


V G 

C P 

P 

P 

P to 
bjC < 

•H 

P 


to 

P 

G P 


•H O 

P P 
P 

d to 


O bC 
P P 

P *H 

G 

P o 
-P C 
•H P 
p: G 


P 

G = 
P - • 

O CO G 
V P d 
POP 
© «H p 
p P O 
POP 
•H G bX 

rH 

C G rH 
p G d 

P 

P P O 
P -H -H 
bn © p 
•h p d 
p p p 
















X 

O CO 


. o 

■gl-* 

H o,' 

•HI O 


HI H 

P>l © 
E 


CO C 

> O 


>> 

I O 

X <—I 

O P- 
O £ G 
O X 

C X 
•H 0 


p! g 

♦H X 

d d 

0 -p 
<; co 


p c 

•H X 

P 

CO *H 


P V 


a c 

«5 


•H C 
0 -h 


M d Q 

Pi -P 

cj P rj 
X G © 

, r 1 ^ H 
0 O X 
P X X 

d P. 

£ x 

0 0 P 

N *r> 

•H P X 

P Q £ 

Cv> 0 | 

m r- co 

P -P © 
O O X 




X 


f— 1 



G 

0 

0 

O 


1 




X 


> 

Wj 


0 

P 

p 

O 

P 

£ 



C' 

X 


.X 

r“' 


X- 

• ^ 

P 

•H 

>; 

O 

C 

• 


H 

•M 

cj 


P 

0 


C 

0 

c 

X 


CO 

CO 

X pH 

r-H 

G 

P 

0 




X 

Pd 

G 

> 

cj 



‘ -U' 


c 

C 


• •* 

w 

g. 

c 

P 


>• 

X 

Q 

/■*N 



l—1 

O 

0 

4" 1 

r- 

0 

0 

• 


0 

X 



•H 

>— 


< 

co 


0 


> 

»' 

0 

X 


X 

«»> 

•«H 

C 



d 



>J 


0 

•H 

p 


00 

t 

► • 


• 

r\ 

—< 

1 — 

X 

c 

0 

CO 



0 

X 



X 

X 



0 

X 

•H 

p 

• 

00 

•rH 

0 

c 

G 

X 

0 

X 

X 

d 

Co 

X 

r 

*w» 

pj 

0 

X 


X 

0 

p 

d 


c 

* 

X 

r~> 

G 

• 

0 

c; 

p 


cj 

O 


X 


P 

00 

P 

£ 

0 

P 

•H 

0 

CO 

£ 

0 

G 

c 

X 

G 

P 



m 

d 

P 

•H 

00 



M 


c 

X 

•H 

d 

P 

.dH 

X 

X 

x 

G 

O 

>■ X 

ZN 

< 

G 

O 


cj 


O'. 

CO 


p 

X 

p 




X 

P 

0 

X 

0 

i-H 

G 

1- J 




P 

p 



> 

•rH 



■H P C P 


O C 


X 0 

-P r—i 

o X 

,Q Cj 


•H O 

> o 


P 

P o 


P Cm 
*H C 


Co •» 
E 43 

o 

43 <1 


•H X 
43 C 


a c 

X 43 


•H £; 
43 -r-i 


CO • 
M i—i 


O X 

o 


43 

0 Cj 


43 CO CO 

P *H 


co 5-4 

a o 
o > 

P>s O 

o p, 


c CO 

E P 

S .2 

P 43 
Cj .j 


o 

p fe 


0 
Vt P 
o .-j 


O CO 
G 


<M P 

r -iH O 


* c: 

SIS 


O 43 

rH O 


o X 


o 

^ 43 

Cj Cj 


p 

43 O 


X 

M 

X 

CO 

O 

0 

0 

P 

rH 



X 

X 

O 


•H 

X 


43 

c 

0 

0. 

X 

H 

r— 

0 

•H 


G 

P 

p 

0 

G 

O 

•1—1 


G 


X 

G 


0 

> 

•rH 


M 

G 

X 

«f4 

X 


E 

X 

£ 

X 

X 

X 

X 

t \ 

V.' 


X 

0 


O 

0 

0 

0 


d 

G 

O 

P 

•0 

X 

cj 


00 

0 

X 

G 

<M 


0 

X 

P 


P 

P 

O 

•M 


£ 

d 



V) 

P 

p 

CO 


CO 

O 

CO 

p 

0 

P 

0 

0 


1 —! 

45 

X> 

C 


O 

Pi 


0 

0 


K\> 



p 

d 

•H 

p 

P 

> 

X* 

0 

Q 

O 

P 

P 

43 

M 

O 

0 

X 

0 


X 

>i 

CO 

Cj 

c 

r-i 

Jx 

G 


X 

£ 

M 

/• « 
W 

P 

O 

P 


X 

Cj 


w 


X 

p 

G 

•H 

X 


•— 

CO 

X 

G 

0 

C“< 

> 


p 

Cj 

G 

X 

hi 

0 

G 

0 


0 

“J 

'r4 

0 . 

CL 

CO 

d 



P 

G 

0 


X 

00 



H 

O 

0 

0 

•H 


•H 

•rH 

•4 


P 

G 


rH 

X 

V) 

0 

•H 

0 

X 

X 

>1 

p 

G 

43 

Co 

P 

P 


p 

•* 

•r-i 

f 

0 

4> 


cj 

CO 

0 


• G 


C 

p 

P 



M 



c 

0 


X 

> 

X 

► . 

r . 

p* 

•M 

P 


P 


X 

0 

P 

X 

00 

•r-i 

"> 

-P 

•M 

0 

CO 


•iH 

0 

Cj 


0 

G 


O 

O 

p. 

G 

G 

0 

Cj 

0. 

X 

/H 

CO 

00 

r 0 

Pt 

X 

CO 

£ 

0 

0 

X 

V 

•H 


E 

Cj 

«M 

•r^ 


X 


•r * 

d 

0 

O 

0 



0 

G 

G 

X 

P 

O 


P 

> 

p 

X 


O 

0 

X 

P 


O 

0 

O 

> 

P 


O 

Cj 

0 


0 

O 


0 

P 

Vi 

O 


cd o 
g o 


•H 40 Cf4 


X «M X 
X <M X 
5< > 0 Q 
-H q 

M 43 *l~ 

G £ 


O X 
P O 


0 > 
£ P 


Cj P 

0 


P X 


Cm o> 
O 0 


£ *H 
O 


O P 
P o 


c O 
c= X 


•H ^ 


o o 
X 

CO 43 


0 G 
CO 


- cj 
0 0 


»> c 
-H X 


0 

P Pi 


P G 


X 

P 

O 0 


—* 

•0 

0 

0 



0 


M 

cj 

P 

P 

0 

X 

1 


X O 

d 

C 

X 

0 

•r ! 


G 

c 

M C-0 

0 

0, 

0 

P X 


43 


5 

P 

0 

0 

0 

0 X 

X 

X 

X 

p 

» 

V»G 

0 

> 


E 

0 


3p H 

>- r. 

M 

X 

Cj 

d p 


X 

0 

X 

r J 

d 

0 

O M 

0 

0 

X 

x g: 

X 

00 

p 

0 

x 

0 

X 

X 

P O 


CO 

0 X 

r . 

ri 

0 

CO 

X 

X 

X 

O 

0 

P 

P 

0 

Cj 

0 

<H 



G 


c c 


CO j. 
Cj 


fQ 43 
0 P 


0 o 

<h X P 


o 

43 p X 
P O 43 

0 P 
£ p 0 
3 P 


W 

43 

O 

o o 
43 g 


0 0 
43 x 


4-^ 

•H 


rH 

p. 

£ 43 


43 

P 0 


43 X 


P co P 
d G M 
43 0 
0 0 V» 
P 4> Cfi 
43 C/7 CO 


► a 

>i 

x 0 
o M 
> a 

-H 43 
43 

O >, 
0 rj 

1—1 £ 


43 
Vi d 
o X 
43 
00 

r> 1 > 


0 P 
_ X 


*H P 

Cj 


o p. 
£ 


3 43 

c 

- p 
0 

G co 

*\D *h 
P 

cj 43 


P Cm 
C C 


43 P 
P, C 

£ *H 

0 43 
43 0 


O 

43 P 


*H X 

0 M 


'm p 

c o 

£ 

43 rj~ 


o o 

1-4 *H 


3 

0 cj 
o 0 

p *fi 


—* r* p*, . - 1 1 

G O b<) o T3 p 

^u/ *—« *rH ix ^ Ji*. 

Cj 43 p ~j 


rH 

G Cj 

•. . 

r*4 -.3 

0 P 
C^ 

CO ^3 
• 1 —' co 
pj 

-M p 
•H t r 


^ C\0 

O P 


p *?4 

■'d 
0 P 
Pi 0 

43 Cm 

Cm 
43 O 

PI P 


0 

0. 

•H • 
r C CO 
43 
>5 O 
rH 


r-* 

•• -I 

C 

0 O 
p: 

O 


43 *j 


P Pi 
Cm 43 

C 

P P3 
C 

P C 

?■ 43 


CO 

p ^ 

•H P 

c 

ra »—I 

o o 


rH 

P « 


CO ♦ 

cj co 
> 


0 • 

-« 5 


P 

c • 

pj !>J 
0 Ph 
► 4 

P 

>> cj 

Cj -H 


•H Cj - 
Cj P 


Ph *h 


C 

PI P 


- 1 3 «H 


C P 
45 c 


r G co 
P *M 


Cj o 


^0 0 


o r d 

p 

p 

P4 P 
43 o 

•H 


•H 

43 

rH 


M Mi 

r- V. 


to rp rH 

g cn ^ 

P rH or 


e\> r.} 


CO ^ P4 


Cm CO 
'd O 


p: 43 o 
c; 0 vs 1 
Cj -aj 


r° _0| 


■ 

• ' 

_ 





Tl 1 —! 00 

O cj rH 
P 0 rH 

p c rj 

43 rH Cm 


43 rH <M 

W 

P O 43 

C x 0 

0 43 c 


C- 

• 

C 

1 




r—X 

r: 

P 1 

X 

P 

O 




P 

CL 

Pi P 


•H 

• sJ 

•X 

G 


c 

l j 

•rH 


r • 


X 

0 0 


• 

c 

P G 1 X 

• 

P 

C 

X 

P X 




C 0 G 0 

in 

X 

X 


•ri X 

**\ 

0 

0 

£' 

•H p p X 


•rH 



CO 

r- 

r*-, 

* 

r J 


00 Cj CO 0 

CD 

PQ 

0 

•pH 

c 

43 

r*\ 

• _/ 

•rx 


• 0 - 

0 ; c 
C p 
•r" Pi 


GO O 0 

rj 43 1—i 
r- 

• c p 

43 CO • 
Cj rH 
pj rj o 

43 X 

43 43 

rrj pj 

P X o 

P rl 

coo 
P O Cm 


C £ C 

P P 
P. G P 
P C 
£>;. -H »H 

P 0 43 
rj 

P 0 

Cm C *H 


G 

r c -.0 


X -G 


C 1 


P P 

0 -M 


o c 

43 

rH 

Cj r G 
C P 


•H 'M 


P O 

G p 


43 o P 


•H 51 
> 

•H 

43 00 

0 C 
— T-Hi 


P P 
43 c p 
:J co P 
X P 


G P 

G £ G 

x r x 

43 C 43 
0 

p 43 
C G cj 

■ -I M 

■M 

43 v w 43 
0 43 

cj w *6 

r4 M 

0 O C. 

X 43 


V3 W 

P X 


k-5 

P P 

CL C 


•H P 

00 C 
X O *H 
0 43 43 
wj o 

43 p 
43 I—’ oc’ 

C P o 

C P 

o r 

C0 43 
rH C r d 


P CL C 
C 

•H C 

43 43 .13 

0 O 

G P Cj 

co r 

*H Q 
Cm CO X 
O -h 43 
> 

P C 4-; 
CPC 

•H p 

43 P 

/*' ^ 

-- r—1 — 7 

p o 

• -j r H 

rH CO *.H 


‘ 

P O 
O p 
43 

p p 

Cj -H 
r 0 

P 

• C 

OV *H 

> 43 

. P 


O G 
P 0 
G *H 
.P P 

43 p 


4-- ■ i 

Cj c0 
•-0 P 

c c 

43 o 


G P 

43 *H 


co nG 
00 p 


ta p 

r. C 

C -H 
O 43 


O! 43 

43 p 

P c 
cj 0 

01 


P Cj 

I—I I—I 
•H 
£ 
• »H 

r~- CO 

p d 

;h 

c r d 

X G 


43 1—I 

c: P 

x 

43 c 

p 

'd 

P p 

H O 
C X 
p G 

rH 


G rH 

43 H 

d 43 

p 4 ; 

Q Cm 
Pi 

C 45 

p 

c c 


X --rj t*3 

i- P «H 

•H 

O P'0 
X c p 
43 00 c. 
cj 

Cm G r 
C P o 


43 
43 -H 

P L: 


L -' 1 

G fd 

£ (j 


0 C. 


0 o 

P 


G Cm 

H. M 


X o 
0 X 


p 0 

G CO 


X 43 

•r: c 


.. « r . 

cj 


•0 c 0 

p 

CO P 

c. c o 

a -h x 

p 43 43 


•p d 

G 43 


c 

it. a- 


to P 
p 


C rH 


43 0 

o P 


•0 <H p 

P P 4-" 

O Pi 0 

P, d cj 

CO Cm 
O 43 p 

P »H p 

G 


X 0 - 

G *rt 'O 
rH *H 
O P rH 

X Pi C 
43 c. > 
P 

G *H 


V: 

Cm 43 


Cm X 

c- d 


c 

C-- 0 


o c 
x o 


43 G 

O .-4 


r—• 

•H C 


£ -H 
P X 


43 o 
Q E 


X 'd 
Eh P Cm 

-v O 

o 

PQ r'S 


^ * r—H 

•H 43 H0 


P O 
P 


C P 

•H »H 


43 

•r-l rH 


Pi P O 

d c x 

43 

0; - Q 


-! S’ 


43 d 
Cj 43 




>-u. 

p! O 


> P C P 


tj 

X 

CO G 


1 —I 4 

0 0 


G 

£ 

G 

X 

4-> 

0 


p 

•• 

X 

O 

0 

0 

X 

O'. 

•rH 

0 

1—1 

c 

0 



X 

^•4 

X 

43 

P 

* 

p 

X 

•H 

•H 

w* 

1 — 1 

G 

CO 


0 

X 

0 

clj 


X 

LC 

Cj 

£ 

V. 

r*l 


P 

0 

M 

X 

•rH 

Cj 

CG 

c 

4 

GOl 

0 

•H 

p 

X 

CO 

> 

»> 

# 

0 

0 


CO 

P X 

C co 


P c;h 

c c 


•H 

43 43 


O G 
p CO 


C G 
P P 


C Cm X 
c c r. 

•H P 

43 G J 

O P 43 
P ,r) 

p rH O 

43 P 

co co O 
G *H !- 
0 X 

4 ’ 43 

G O 

PP f. 

43 r ’ 

0 

0 P X 

G T 43 

X *H 

•H 43 P-. 

r * H o 

43 0 
P *ri P 

C »H 

Mi P 43 
!- - « 

•H ^ 

■ .fi % .0 

t 

e, . r . m 

S--: H 
CTO 
cm 

p 00 - 
43 *H TO 

lv 0- P 

p d c: 
0 X c 
P iX 

•H C 

£ O 

x c X 

cj CO 43 
0 

C G X 

X X *H 


•M 00 

P # r 


■H X 
43 


CO 

G 0 


O X 


O •(-! 

^ ?■ 
G v. 

43 



G 

to 

r\ 

V -. 


1 



•rH 

t 

r-i 

G 


1 *» 

rH 

G 

X 



P 

X 

C 

r * 1 

r -* 


G 

k, 

K 


X 

0 

X 

r -M 

0 

G 

C 

X 



c 

P 

r.O 

43 


P 

P 


G 



P 

0 

C 



C 

Tj 

c 

O 

0 

r- 

Cj 

r*-* 

iH 

r* •• 

P 

*+H 

O 

1 ■*-* 

P 

N - / 

C 

43 

O 




O 

0 


4- 

0 

; ^ 
v * 

0 

r~! 



. 4 
.X 

c* 

H 

p 

0 


0 

P 

•ri 

P 

•rH 

P 


P 

G* 


C' 

ij 

M 

P 

c 



X 

P 

Cj 


•rH 


d 

c 

fr. 

- -*4 

M 
< 1 


X 

•> 


P 



p 

G 

O 

P 


c 

X 

V. 

0 

O 

C 

0 

p 

0 

0 

CO 

P 

•rH 

•rH 


Cj 




X 

• H 

' 

CO 


5h 

5a 

£ 

Cj 


•iH 

0 

O 

•H 

r 

X 

O 


X 



< 

V. . 

p 

P 

G 

X 

O 

X 

0 

c 

c 

P 


P 

P 


p, V 

G 

X 


c 

M 

00 

0 

«—* 

c 

O 


P 

K 

p 

X 



X 

•H 

f 

* 4 

G 


X 

X 

G 

X 

?H 

X 

0 

p 


0 

0 

X 

4' 

»• 4 

. ■« 

«•* 



GO 



Cj 

p 


CO 

V 

P 

CO 



.'H 

• 4 

V 

c 

c: 


0 


d c. 

P 


4 -' 

P *H 


C. 

r- — 
•L -4 00 

o 

CO 0 
P *H 


G 

CO 0 

O P 


O G 

P 0 


G) H 

P G 


0 o 

•H £ 


C £ 

o :: 


C 4-"> 



•pH 

0 

O 

c 

O CO 

* 


•V 

»• 

0 

. p 

c 

f 

% . 

? ; 

P 


00 0 X 

r-« 

»-*M 


O 

r— 

P 

4s 

G X 

> 1 


O 

X 

J-i 

P 

G 

•rH 

•ri C j C3 

P X P 

O 

C 

O 

V 

X CO Cj 

43 

rH 

X 

X 

Cm 

p p 


C 

Ci 


• %) 

P G X 

0 

r9 

1—1 

X 

P 

C X P 

G 

P 

■4 

Ml 

f-i 

p 

X 

O P d 

•rH X 

r 


•H 

•H 

•s 

P P 

M 

X 

cj 

Cj 

c 

y w c 

Cj 

d 

P, 

V 

r3 

•H Cj 

G 

P 

P 

p 

r^, 

v J 

O r* 

v* r-s 


43 G 


C p 

-H 


■H 43 

d P 


G 

O 

X Cj 
-P X 


M 

Pi G 


C 

X P 


P X 
C rH 
01 Q 


G 

P X 


> 

• 0 


VJ 

0 C 


CO P 

> P 


G £ 
X 


X 

43 CO 
•H d 


C C 

•M 43 


x 

cj 

X G 
43 x 
x 


Pi co 
P c v 

0 

X X 

p p 
x n 


• c 

c x 

o 

0 

* p 

W) Cj 

X c 

0 


X 0 
CO O 

Q P 

P -H 
X 

00 0 

•H 0 


43 
CO 00 


0 G 
43 P 


Cj X 
X P 

00 -H 


G 0 

S p 

M £ 

P c 
G 0 


00 

X > 
•H 


W P 

d cj 


£ o 

• to 

X 


P pq 


00 0 

X x 


wj 

P: o'. 


C P 
CO c 


P *H 

•H 43 


43 c 

0 frj 


P 

00 c 
P X, 

C G 

•H X 


Cj X 
X Cj 

C P 

pc; c 

•H 
P 4-> 

C £r’ 
X PO 


P oo 

CD 

>a Cj 

C X 


p r. 

•rH 


p 

4^ 

O 

d X 

• • t. * 

0 X 

•s 

X O 

I CJ 

P 

O G 

• 

Cj G 

P P 

O 

£ X 

Cj P 
•Pi *‘-D 

O 

0 X 

O 

£ 

?H 

•H X 


O 

P 0 

cd lO 

r-H 

fx-i *H 

< 

•rH 

M 

rX 

O 

r' 

• DC 

. CD 

r-i 

V. 


> 

- X 0 


P 


P O 
C P 

•H •rH 

X Cj 


•j 43 

0 00 


G CO 


• 

p p 

•* 

Pi 

Cj Cj 

0.7 

P 

X c 

O 

c 

0 fX 

1 — { 

0 

g to 

r—l 

X 

Th p 

• 

0 

c 


G 

• -r-i 

• 

X 

00 x 

X 

to 

t> c- 




CO 

r • 
r—. 

0 0 


•rH 

p pn 

^ 1 

1 — 1 

r-’ 

W w 

CD 


43 CO 
cj 

r 1 t ^ ^ 


X c p 
M pn c 


Cj 00 d 
!>-, » 0 P X 


1*0 P 

Oo p 

X L. 



G 

P 

0 

•rH 

1 — 1 

X 

0 

0 

p 

-P 

d 

•rH 

P 


cj 

r ' 

P 

j— l 

G 

/—» 


rH 


cj 

4- 

CO 

CO 

O 

•H 

p 

r“* 

P-. 

< 

C 

K 

X 

c 

C 

0 

Jx« 


/- 


• X 

N C 

1 —i 

00 

>> to 

X G 

P P 

X) ^H 


X 

P G 

X X 
•H Cj 
X X 


00 CO 

p p 


I C G 
! P x 


0 •M 

X' 

Eh co 


C P 
0 C 
X — 

. d co 

co X CO 
> x 

I—I 1—I 

0 d 

P P • 

r C 0 

T »H • 

X x X 

c. 

m a co 


^ p 

CO X 


o 0 
o x 


• c 

O X 

p 

I—I o 

1 —! 


X 

* Cj 


•H X 0 
X CO CO 
d C a. 


• G 

c 0 

O »H 


M Pi 

p R. 

•h d 













IN THE fjj^Q j|j AY x g ig36 

IlnUr b §>tatrs (Enurt flf Appels 
for lljr liotrirt of (Enlumbtf^^ 


UNITED STATES 
^URTOr APPC A LS FORI 
DISTRICT OF COLUMBf 


HELLER BROTHERS COMPANY OF NEWCOMERSTOWN, [ 

Appellants} 

<v. 

RALPH H. LIND, et ah, Appellees. [ 

A. C. LAWRENCE LEATHER COMPANY, Appellant, 

<v. 

J. WARREN MADDEN, et al., Appellees. 

BROWN SHOE COMPANY, INC., Appellant, 

v. 

J. WARREN MADDEN, et al., Appellees. 

BEAVER MILLS, Appellant, 

v. 

J. WARREN MADDEN, et al., Appellees. 

J. C. PILGRIM, et al., Appellants, 

<v. 

J. WARREN MADDEN, et al., Appellees. J. 

CABOT MANUFACTURING COMPANY, Appellant, 


J. WARREN MADDEN, et al., Appellees. 

BETHLEHEM SHIPBUILDING CORPORATION, LTD., 

Appellant 

v. 

J. WARREN MADDEN, et al., Appellees. j 

HATFIELD WIRE & CABLE CO., Appellant, 

<v. 

ELINORE M. HERRICK, et al., Appellees. 


No. 6696 


-No. 6697 


No. 6698 


No. 6699 


No. 6700 


No. 6705 


No. 6712 


No. 6731 


CLEf 


BRIEF FOR APPELLANTS IN SUPPORT OF 
MOTIONS FOR PRELIMINARY INJUNCTIONS 

PENDING APPEAL 


Of Counsel: 

B. A. Brickley 
Stuart T. Saunders 
In Nos. 6697 and 6705 
Ethan A. H. Shepley 
In No. 6698 

Pope F. Brock 
Francis H. Baldy 
In Nos. 6699 and 6700 
Merrit Lane 
Joseph Kahrs 

In Nos. 6696 and 6731 
Douglas L. Hatch 
In Nos. 6698, 6699, 6700 
and 6712. 


FREDERICK H. WOOD 
RICHARD H. WILMER 
Attorneys for the Appellants Lrown Shoe 
Company, Inc., Beaver Mills, Pilgrim, et 
al., and Bethlehem Shipbuilding Corpora¬ 
tion, Ltd., Nos. 6698, 6699, 6700 and 6712. 

HUGH H. OBEAR 

Attorney for the Appellants A. C. Lawrence 
Leather Company and Cabot Manufactur¬ 
ing Company, Nos. 6697 and 6705. 


THEODORE BENSON 
Attorney for the Appellants Heller Brothers 
Company of Newcomerstown dmd Hatfield 
Wire & Cable Co., Nos. 6696 land 6731. 


PRESS OK W. F. ROBERTS COMPAXT, WASH1XOTOX, D. |c. 





INDEX 


SUMMARY STATEMENT OF THE CASES AN] 
OF THE QUESTION NOW BEFORE TH] 
COURT FOR DETERMINATION. 


STATEMENT OF FACTS. 


.L.. 


1. Heller Brothers Company of Newcomerstown v. 

Lind, et al., No. 6696 ..-j... 

2. A. C. Lawrence Leather Company v. Madden), 

et al., No. 6697. 


3. Brown Shoe Company, Inc. v. Madden, et al., Ncf. 
6698 . 


4. Beaver Mills v. Madden, et al.. No. 6699. 

5. J. C. Pilgrim, et al. v. Madden, et al.. No. 6700..J... 

6. Cabot Manufacturing Company v. Madden, et al 

No. 6705 . 


i 

7. Bethlehem Shipbuilding Corporation, Ltd., v. Mad¬ 
den, et al.. No. 6712.|... 


8. Hatfield Wire & Cable Co. v. Elinore M. Herriclj:, 
et al.. No. 6731. 


GENERAL SCOPE OF THE ACT. 

I 

ARGUMENT .L 

I. The Act is Clearly Beyond the Federal Commerce 
Power and Violates the Ninth and Tenth Amend¬ 
ments to the Constitution of the United States.... 


II. The Act Violates the Fifth Amendment to the Con¬ 
stitution of the United States.j... 


III. The Act Violates Additional Provisions of tlje 
Constitution of the United States.J.~ 


(a) Article Three of the Constitution . 

(b) Fourth Amendment to the Constitution.. 

I 

(c) Seventh Amendment to the Constitution .I_ 


• 4 —- 


Page 

1 

7 

7 

9 

11 

13 

18 

19 

21 

25 

28 

30 


30 

55 

64 

64 

66 

67 


i 






















INDEX 


SUMMARY STATEMENT OF THE CASES AND 
OF THE QUESTION NOW BEFORE THE 
COURT FOR DETERMINATION.L 

STATEMENT OF FACTS...[ 


Page 

1 

7 


1. Heller Brothers Company of Newcomerstown ©|. 

Lind, et al., No. 6696. J_ 

2. A. C. Lawrence Leather Company v. Madden, 

et al., No. 6697. 

3. Brown Shoe Company, Inc. v. Madden, et al., Nd. 

6698 .. 

4. Beaver Mills v. Madden, et al.. No. 6699. 

5. J. C. Pilgrim, et al. v. Madden, et al., No. 6700..]... 

6 . Cabot Manufacturing Company v. Madden, et all, 

No. 6705 .J... 

7. Bethlehem Shipbuilding Corporation, Ltd., v. Mad¬ 

den, et al.. No. 6712. |... 

8 . Hatfield Wire & Cable Co. v. Elinore M. Herrick, 

et al.. No. 6731_[... 


7 

9 

11 

13 

18 

19 

21 

25 


GENERAL SCOPE OF THE ACT. 


28 


ARGUMENT . 

I. The Act is Clearly Beyond the Federal Commerce 

Power and Violates the Ninth and Tenth Amend¬ 
ments to the Constitution of the United States... 

II. The Act Violates the Fifth Amendment to the Con¬ 

stitution of the United States. 4 . 

III. The Act Violates Additional Provisions of tlje 

Constitution of the United States.J_ 

(a) Article Three of the Constitution .„j_ 

(b) Fourth Amendment to the Constitution .j_ 

(c) Seventh Amendment to the Constitution .l._. 


30 


30 

55 

64 

64 

66 

67 


1 























Page 


IV. The Holding of the Threatened Hearings and 
Elections and of Proceedings Connected Therewith 
is Imminent and Will Inflict Irreparable Injury 
Upon the Appellants, to Prevent Which they Have 
no Timely, Plain, Adequate or Complete Remedy 
at Law, and Accordingly are Entitled to Injunctive 


Relief ... 68 

1. Each of the Appellants is Threatened with Im¬ 

mediate Irreparable Injury ... 69 

2. The Remedy at Law, if Any, Is Not Timely, 

Plain, Adequate or Complete .-... 80 


V. A Declaratory Judgment is Prayed for in Certain 

of the Cases and Should be Rendered upon Hear¬ 
ing on the Merits Holding that the National Labor 
Relations Act is Void and Unconstitutional as Ap¬ 
plied to the Appellants in such Cases. 108 

VI. The Act has Already Been Held Unconstitutional 

by District Courts of the United States... Ill 

VII. A Preliminary Injunction Pending Appeal Should 

be Granted in Each Case by this Court. 113 

CONCLUSION .. 117 

APPENDIX A—National Labor Relations Act 

APPENDIX B—Bendix Products Corporation v. L. W. 

Beman, et al. 








TABLE OF CASES CITED 


Adair v. United States, 208 U. S. 161.J... 

Adkins v. Children’s Hospital, 261 U. S. 525.. 

Allgeyer v. Louisiana, 165 U. S. 578.. 

Arkadelphia Milling Co. v. St. Louis S. W. Railway Coin- 
pany, 249 U. S. 134. .A... 

Bailey v. Drexel Furniture Company (Child Labor Tax 
Case), 259 U. S. 20.j.... 

Bank v. Stone, 88 Fed. 398.,[.... 

Bendix Products Corporation v. L. W. Beman, et al. (de¬ 
cided March 24, 1936, D. C., N. D. of Ill.)..[... 

Boyce v. Grundy, 3 Peters 210.j.... 

Buck v. Kuykendall, 267 U. S. 307. 

Butts v. Merchants Transportation Co., 230 U. S. 126...J.... 
Capital City Dairy Company v. Ohio, 183 U. S. 238...]_ 

Champlin Rfg. Company v. Corporation Comm, of Okla¬ 
homa, 286 U. S. 210.,].... 

Chassaniol v. Greenwood, 291 U. S. 584.J..._ 

Chastleton Corp v. Sinclair, 264 U. S. 543.j.... 

Child Labor Tax Case, 259 U. S. 20 (See Bailey v. Drexel 
Furniture Company) .j.... 

Clayton Mark & Co. v. Beman, 13 F. Supp. 627. \ _ 

Cochrell, et al. v. Beman, 13 F. Supp. 627.1.... 

Coe v. Armour Fertilizer Works, 237 U. S. 413.j.... 

Coppage v. State of Kansas, 236 U. S. 1. 1 _ 

Coronado Coal Company v. United Mine Workers, 268 
U. S. 295.L- 

Cotting v. Kansas City Stockyards Co., 183 U. S. 79.u... 

Crescent Oil Company v. Mississippi, 257 U. S. 129.j.... 

Crowell v. Benson, 285 U. S. 22.(..... 

Darger, et al. v. Hill, et al., 76 F. (2d) 198.— 

Davis v. Wakelee, 156 U. S. 680. 

Dawson v. Kentucky Distilleries Co., 255 U. S. 288.. 

Euclid v. Ambler, 272 U. S. 365. 1 — 

Ex parte Young, 209 U. S. 123. 

Federal Radio Commission v. General Electric Company, 

281 U. S. 464.!-... 

Federal Trade Commission v. American Tobacco Co., 264 
U. S. 298.!. 


Page 
42, 43, 54, 
56, 59, 68 
61, 68, 69 
61 

40 

38 

101 

52, 75, 
98, 111 

96 

103 

91 

37 

37 

41 
102 


112 
112 
98 
59,68 

37 

85 

37 

64,104, 
107,108 

78 

97 

97 

94 

81,85, 
88 ,97 

95 
66 


in 
































Page 


Federal Trade Commission v. Millers’ National Federation, 

57 App. D. C. 360... 86, 87 

Federal Trade Commission v. Millers’ Nat. Federation, 60 

App. D. C. 66. 86 

First Employers’ Liability Case, 207 U. S. 463. 38, 39, 90 

Fredenberg v. Whitney, 240 Fed. 819.1. 100 

Friedman-Harry Marks Clothing Company case, argued 

April 20, 1936 (C.C.A. 2nd). 113 

Gibbons v. Ogden, 9 Wheat. 1. 41 

Great Falls Manufacturing Co. v. Garland, 124 U. S. 581.. 103 

Greyhound Bus case, argued April 1, 1936 (C.C.A. 3rd).... 113 

Gritts v. Fisher (App. D. C. No. 2311). 115 

Hammer v. Dagenhart, 247 U. S. 251. 38, 69 

Heisler v, Thomas Colliery Company, 260 U. S. 245. 37 

Hill v. Wallace, 259 U. S. 44..... 91 

Hitchman Coal & Coke Company v. Mitchell, 245 U. S. 229 60, 68, 

69, 97 

Independent Workers of Clayton Mark & Co. v. Beman, 

13 F. Supp. 627. 112 

Industrial Ass’n of San Francisco v. United States, 268 U. S. 

64 . 38 

Infant Socks, Inc. v. Labor Board, decided Dec. 5, 1935 

(D. C. Wis.) . 112 

J. I. Case Co. v. Clark, et al. (D. C. Wis.)... 112 

James v. Bowman, 190 U. S. 127... 91 

James Vernor Company v. Bowen, et al ., decided Dec. 14, 

1935 (D. C., E. D. Mich., S. D.). 112 

Jones v. Securities and Exchange Commission, . U. S. 

., 56 S. Ct. 654... 63 

Kansas City Company v. Stiles, 242 U. S. Ill. 103 

Kidd v. Pearson, 128 U. S. 1. 34, 36, 41 

Kilburn v. Sunderland, 130 U. S. 505. 96 

Levering & Garrigues v. Morrin, 289 U. S. 103. 38 

Lindeman & Hoverson v. Labor Board, decided Feb. 6, 

1936 (D. C. Wis.). 112 

Mackay Radio Corporation case, argued April 16, 1936 

(C.C.A. 9th). 113 

Marathon Electric Co. v. Labor Board, decided Jan. 25, 

1936 (D. C. Wis.). 112 

Miller v. Standard Nut Margarine Co., 284 U. S. 49. 80 

Montgomery v. Pacific Electric Railway Co., 258 Fed. 382.. 68 


IV 





























Page 


Mountain States Power Company v. Public Service Com¬ 
mission of Montana, et al .,.U. S. (April 17, 


1936) .|. 114 

Nashville C. & St. L. Ry. Co. v. Wallace, 288 U. S. 24^.... 110 

Ng Fung Ho v. White, 259 U. S. 276. 66 

Ohio Oil Co. v. Conway, 279 U. S. 813. 115 

Ohio Valley Water Company v. Ben Avon Borough, 253 

U. S. 287. 66 

Oklahoma Operating Company v. Love, 252 U. S. 331. 85, 95 

Oklahoma Utilities Co. v. Ickes, et al. (App. D. C. No. 

6509) ... \ . 115 

Oliver Iron Co. v. Lord, 262 U. S. 172. 40 

Panama Refining Co. v. Ryan, 293 U. S. 388. 85 

Panama Refining Co. v. Ryan, 5 F. Supp. 639. 85 

Panama Refining Co. v. Ryan, 71 F. (2d) 1. 85 

Phillips v. Commissioner, 283 U. S. 589. 66 

Quinn v. Dougherty, (App. D. C. No. 4873). 115 

Radio Commission v. Nelson Brothers Company, 289 Uj. S. 

266 .j...... 95 

Railroad Retirement Board v. Alton R. Co., 295 U. S. 330.. 44, 49, 

55, 89 

Rickert Rice Mills, Inc. v. Fontenot, 296 U. S., 56 S. 

Ct. 374 .. 80,114 

Russell v. Farley, 105 U. S. 438. 115 

Schechter v. United States, 295 U. S. 495. 45,46, 

49, 50 

Second Employers’ Liability Case, 223 U. S. 1. 38, 39 

Smyth v. Ames, 169 U. S. 466. j . 101 

Stafford v. Wallace, 258 U. S. 495... 84 

St. Joseph Stockyards Company v. United States, et \ al.. 


Stout, et al. v. Pratt, et al., 12 F. Supp. 864.50, 91, 111 

Terrace v. Thompson, 263 U. S. 197. 7, 83, 96 

Texas & N. O. Ry. Co. v. Brotherhood of Railway Clerks, 

281 U. S. 548.1. 44 

The Town of Franklin in the County of Somerset v. Rex- 

ford G. Tugwell, et al. (App. D. C. No. 6619) .i. 114 

Trade Mark Cases, 100 U. S. 82.j. 91 

Truax v. Raich, 239 U. S. 33.j. 69 

Union Pacific R. R. Co. v. Weld County, 247 U. S. 282.... 97 

United Leather Workers v. Herkert, 265 U. S. 457... 38 

United Mine Workers v. Coronado Coal Company, 259 

U. S. 344.*. 37 


v 



































Page 


United States v. Butler, et al., 296 U. S., 56 S. Ct. 

312 .. 49,53 

United States v. Harris, 106 U. S. 629. 91 

United States v . Knight Company, 156 U. S. 1. 36 

United States v. Reese, 92 U. S. 214.;. 89 

Virginia Coupon Cases, 114 U. S. 270... 91 

Walla Walla v. Walla Walla Water Co., 172 U. S. 1. 97 

Wallace v. Hines, 253 U. S. 66. 97 

Wheeler v. Bedford, 54 Conn. 244... 101 

Wolff Packing Co. v. Industrial Court, 262 U. S. 522. 60, 68 


STATUTES CITED 


Page 

Agricultural Adjustment Act of 1933. 49 

Bituminous Coal Conservation Act of 1935. 4 

District of Columbia Code, Sec. 33 c. 2 of Title 18. 114 

Federal Declaratory Judgment Act of June, 1934 (28 

U. S. C. A. §400). 109, 111 

National Industrial Recovery Act_ 85 

Packers and Stockyards Act of 1921.. 84 

Radio Commission Act- 95 

Railroad Retirement Act. 44,45 

Revised Statutes, Section 3226. 80 


vi 




















I 


IN THE 


Intted Elates (tart of Appeals 
for tl|? Sistrirt nf (tatmtbta 


HELLER BROTHERS COMPANY OF NEWCOMERSTOWNj 1 

Appellant Jr, 

RALPH H. LIND, et al., Appellees. 

A. C. LAWRENCE LEATHER COMPANY, Appellant, 

J. WARREN MADDEN, a/.. Appellees. 

BROWN SHOE COMPANY, INC., Appellant, 

v. 

J. WARREN MADDEN, a/.. Appellees. 

BEAVER MILLS, Appellant, 


rNo. 6696 


No. 6697 


No. 669S 


<v. 

J. WARREN MADDEN, ct al., Appellees. 

J. C. PILGRIM, et al., Appellants, 

<v. 

J. WARREN MADDEN, et al., Appellees. 

CABOT MANUFACTURING COMPANY, Appellant, 

<v. 

J. WARREN MADDEN, et al. Appellees. 

BETHLEHEM SHIPBUILDING CORPORATION, LTD., I 

Appellant, 

v. I 

J. WARREN MADDEN, et al., Appellees. 

HATFIELD WIRE k CABLE CO., Appellant, 

<v. 

ELINORE M. HERRICK, et al., Appellees. 


hNo. 6699 


hNo. 6700 


No. 6705 


hNo. 6712 


hNo. 6731 


BRIEF FOR APPELLANTS IN SUPPORT OF 
MOTIONS FOR PRELIMINARY INJUNCTIONS 

PENDING APPEAL 


i 

Summary Statement of the Cases and of t)he Ques¬ 
tion Now Before the Court for Determiiaation. 

These cases are here on appeal from fjnal judg¬ 
ments of the Supreme Court of the District of 
Columbia, dismissing suits brought by e^ch of the 
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appellants, respectively, to enjoin the members of the 
National Labor Relations Board, hereinafter some¬ 
times called the Board, in their official capacities and 
individually, 1 from the commission of certain acts 
threatened to be committed by them under the pre¬ 
tended authority of the National Labor Relations 
Act, approved July 5, 1935, herinafter sometimes 
called the Act, 2 alleged by each of the appellants in 
their respective bills to be unconstitutional and void. 

The immediate question before the Court is 
whether preliminary injunctions should issue pend¬ 
ing the determinination of the several appeals on 
their merits. 

Two of the suits (Beaver Mills v. Madden, et al., 
No. 6699, and Pilgrim v. Madden, et al., No. 6700), 
were brought to enjoin the Board from holding an 
election under Section 9(c) of the Act for the election 
of representatives of employees for purposes of col¬ 
lective bargaining with the employer, the first named 
suit being by the employer, and the second by sixty- 
two of its employees. Under the Act, if valid, the 
representatives so chosen are made “the exclusive 
representatives of all the employees * * * for the 
purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment, or other condi¬ 
tions of employment” (Section 9(a)), and the em¬ 
ployer is forbidden to refuse to bargain collectively 
with his employees except through such representa¬ 
tives (Section 8(5)). At the argument counsel for 
the Board conceded such to be the effect of the 

1 In the suits brought by Heller Brothers Company and Hatfield Wire 
& Cable Co., respectively, the regional directors were also made parties 
defendant. 

a The Act is set forth in full as Appendix A. 
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statute, and further conceded that under its provisions 
the minority were bound either to accept the terms of 
employment so agreed upon, or quit their jobs. 

Four of the suits (Heller Brothers Company v. 
Lind, et al., No. 6696, A. C. Lawrence Leatkelr Com¬ 
pany v. Madden, et al., No. 6697, Brown Shop Com¬ 
pany, Inc. v. Madden, et al., No. 6698, and Hatfield 
Wire & Cable Co. v. Herrick, et al., No. 6731) were 
brought to enjoin the Board from conducting ja hear¬ 
ing under Section 10(a), for the purpose of determin¬ 
ing whether unfair labor practices as defined by Sec¬ 
tion 8 were engaged in. 

One of the suits ( Cabot Manufacturing Company 
v. Madden, et al., No. 6705) was brought to enjoin 
the Board from conducting a hearing under Section 
9(c) for the purpose of determining whether} or not 
an election should be held for the purpose of cnoosing 
representatives for collective bargaining. 

The remaining case ( Bethlehem Shipbuilding 
Corporation, Ltd. v. Madden, et al., No. 6712) was 
brought to enjoin the Board both from conducting a 
hearing under Section 10(a) for the purpose of 
determining whether unfair labor practices as defined 
by Section 8 were engaged in, and from conducting a 
hearing under Section 9(c) for the purpose of 
determining whether or not an election shpuld be 
held. 1 | 

The principal question of substantive law pre¬ 
sented by these cases is the constitutionality of the 
Act under which the Board purports to act and which 
constitutes its sole authority for the actions threat¬ 
ened. 


x The facts in each of the foregoing cases are more fully se|t forth in 
the Statement of Facts which follows. 
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For the reasons to be hereinafter stated the Act 
is believed to be unconstitutional on its face, or at 
least as applied to the businesses and occupations in 
which the respective appellants are engaged. More¬ 
over, with minor and unimportant exceptions, the 
substantive provisions of this Act are substantially 
identical with the labor provisions contained in the 
Bituminous Coal Conservation Act of 1935 (the so- 
called Guffey Act), which, among other things, 
creates a Bituminous Coal Labor Board and confers 
upon it substantially the same powers in respect of 
the labor relations of coal operators and coal miners 
as are conferred by the National Labor Relations Act 
upon the National Labor Relations Board in respect 
of labor relations in industry generally. 

The employer appellants in the cases now under 
consideration are each engaged in a manufacturing 
business, such as the manufacture of cotton cloth, 
boots and shoes, etc. 

If the Supreme Court should hold the labor pro¬ 
visions of the Guffey Act to be invalid, then under 
the rule of stare decisis, the National Labor Rela¬ 
tions Act is likewise invalid, at least as applied to 
manufacturing pursuits, and every act done or 
threatened to be done by the Board under its pre¬ 
tended authority is null and void and an unwarranted 
interference with the constitutional rights of all per¬ 
sons affected thereby. Counsel for the National 
Labor Relations Board nevertheless contended in the 
argument before this Court that, if on the very day 
on which this brief is filed, the Supreme Court should 
declare the labor provisions of the Guffey Act to be 
invalid and in so doing should in effect hold this Act 
to be invalid, neither this nor any other Court in the 
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land is possessed of the power to enjoin the Board 
from continuing to act under color of authority of an 
unconstitutional statute, and that this Court, although 
confessedly having the power so to do, shoiild not 
even grant a preliminary injunction pending de¬ 
termination of these appeals on their merits. 1 The 
reason assigned for this somewhat amazing Conten¬ 
tion was that, since the Act provides for judicial re¬ 
view of a cease and desist order that may be mlade by 
the Board as a result of hearings held by it, the 
remedy so provided is exclusive, and that the Board 
may proceed at will to exercise all powers conferred 
upon it by the Act, although unconstitutional, and 
irrespective of the effect upon the rights of the parties 
affected thereby. 

The bills in these cases allege with varying jlegrees 
of particularity injury and damage which tvill be 
suffered by the appellants through the mere order¬ 
ing of elections and the holding of hearings by the 
Board (and independently of any subsequent cease 
and desist order) and which, if the Act be i uncon¬ 
stitutional, the Board was without authority to order 
or conduct. The injuries disclosed by the several 
bills taken together include: j 

(1) Destruction of employment contracts; 

(2) Deprivation of liberty of contract of both 

employer and employee; 

— 

1 A decision that the labor provisions of the Guffey Act a|re invalid 
would be clearly decisive of the unconstitutionality of the National Labor 
Relations Act. A decision upholding the labor provisions of the Guffey 
Act might or might not be decisive of the constitutionality of the National 
Labor Relations Act, according to the basis of the decisioi|. If, for 
example, it should be based upon the ground that the relatjon of the 
coal industry to commerce and transportation is such as to distinguish 
it from other industries, as the Government contended in the Supreme 
Court, then a decision sustaining the labor provisions of that Act upon 
that ground, so far from being decisive of the constitutionality of the 
National Labor Relations Act, might either by direct statement! or by im¬ 
plication lead to the exactly contrary conclusion. 
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(3) Deprivation of freedom of bargaining of 
both employer and employee with respect to 
rates of pay, wages, hours of employment and 
other conditions of employment; 

(4) Disturbance of pleasant, friendly and 
harmonious employer and employee relations; 

(5) Creation of friction and ill will; 

(6) Demoralization of working forces and 
loss of efficiency with increased cost of produc¬ 
tion; 

(?) Loss of time of officers and employees in 
attendance upon hearings and incurrence of ir¬ 
recoverable expenditures in substantial amounts 
necessitated thereby, including counsel fees; 

(8) Disclosure of private books and records; 

(9) Loss of sales growing out of the existence 
of an assumed dispute between the appellants 
and an alleged agency of the United States Gov¬ 
ernment and also growing out of the fact that 
charges have been made by such agency that the 
employers were unfair to labor ; x and 

(10) Loss of public good-will. 

Indeed, without specification of injury, it must be 
self-evident under any realistic view of the situation 
that the pendency of hearings and elections to be con¬ 
ducted by the Board under purported authority of 
an unconstitutional statute must inevitably result in 

1 That the allegation of loss of business is not purely speculative is 
demonstrated by the amended bill of complaint in the Brown Shoe Com¬ 
pany case from which it appears that as a result of a former hearing, 
similar to the one sought to be enjoined in the present case, the Shoe 
Company lost customers and business, which was directly attributable to 
the publicity attendant upon such former hearing, and the charges made 
thereat. 
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friction, discord, loss of efficiency, destruction of 
morale among employees and ill will, as Well as in¬ 
creased production costs and loss of business flowing 
therefrom. All these, in addition to actual out-of- 
pocket expenses, necessarily to be incurred cannot 
be undone, restored or repaired whatever m|ay be the 
outcome of the threatened proceedings by tl|ie Board. 

In view of the foregoing indisputable conse¬ 
quences of the actions threatened, it is, we believe, 
clear that the statutory remedy relied upon by the 
Government is neither “as complete, practical and 
efficient as that which equity can afford” j( Terrace 
v. Thompson , 263 U. S. 197 (1923)), and that hence 
the case is one peculiarly within the province of 
equity jurisdiction (see Argument, Point IV). 

But, however this may be, the circumstances are 
clearly such that this Court should exercise its un¬ 
questioned power to grant a preliminary injunction 
pending determination of the substantive questions 
of law on the final determination of these appeals 
(see Argument, Point VII). 


STATEMENT OF FACTS 

1. Heller Brothers Company of Newcomeij’stown v. 

Lind, et al ., No. 6696. 

As shown by its bill of complaint, the appellant is 
a corporation engaged in the manufacture oij files and 
other small tools at its plant at Newcodierstown, 
Ohio. All its employees with whom we are here con¬ 
cerned are engaged in manufacturing operations at 
the plant of the appellant in Newcomerstown, and 
they have outstanding oral employment contracts 
with the appellant. A part of the raw materials used 
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by the appellant in its manufacturing operations are 
purchased from without the State. Since the passage 
of the Act, about 40% of the raw materials used were 
purchased within the State of Ohio, and approxi¬ 
mately 60% were produced or originated from with¬ 
out that State. All raw materials from whatever 
source acquired are received at the appellant’s plant 
and are manufactured into finished goods. 

A complaint was issued by the Board charging it 
with a violation of Section 8(1) and (2) of the Act. 
The complaint was allegedly based on charges of 
unfair labor practices consisting of the formation 
of a company union with the intention of discourag¬ 
ing and interfering with the efforts of its employees 
to organize and become members of a labor organi¬ 
zation to be affiliated with the American Federation 
of Labof, and to discourage and interfere with the 
efforts of its employees otherwise to organize for 
the purpose of bargaining collectively. The com¬ 
plaint was accompanied by a notice of hearing which 
scheduled a hearing on the complaint to be held on 
February 4, 1936, at Coshocton, Ohio. The com¬ 
plaint and notice of hearing, both dated January 21, 
1936, were signed by Ralph H. Lind, Regional Di¬ 
rector of the Eighth Region of the Board. Said 
Regional Director had caused a subpoena to be issued 
to the agent in charge of the business of the appellant 
in Ohio commanding him to produce records showing 
from whom raw materials were purchased and to 
whom finished goods were sold, and also to show to 
whom salaries and commissions were paid for sales, 
advertising and distribution. The appellant alleged 
that it is a going concern, including good-will, of a 
value in excess of $500,000, and capable, in the ab- 
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sence of interference by appellees in attempted en¬ 
forcement of the Act, of producing an income in 
excess of $25,000 per year, but if said Act is en¬ 
forced said business cannot be continued, saicjl income 
will be entirely lost and the value of said business will 
be impaired and substantially destroyed, the|value of 
the physical properties being only a small or nominal 
percentage of the value of the plant and business as a 
going concern; that in this action, therefore, appel¬ 
lant seeks to protect said business from unlawful in¬ 
terference and destruction, to appellant’s damage in 
a sum far in excess of $3,000, exclusive ojf interest 
and costs. 


I 

2. A. C. Lawrence Leather Company v. Madden, 

et al ., No. 6697. 


The A. C. Lawrence Leather Company is a Maine 
corporation, with a plant at Peabody, Massachu¬ 
setts, and is engaged in the business of processing and 
tanning hides and skins. [ 

In the manufacture of leathers the appellant pur¬ 
chases hides, skins and tanning materials} some of 
which are purchased within the Commonwealth of 
Massachusetts and some without. All of the pur¬ 
chases of said hides and skins and tanning materials 
that are made outside of the CommonWealth of 
Massachusetts are completed in the State in which 
such purchases are made, and the movement of raw 
materials used in the manufacture of leathers termi¬ 
nates before the manufacturing process involving said 
materials at said plant commences. The entire 
process of manufacturing leathers is commenced and 
completed at the Peabody plant, and neither the ma¬ 
terials going into the production at said pl^nt nor the 
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product of said plant is transported by the appellant, 
such transportation being conducted by carriers en¬ 
gaged in transportation. After the leathers and by¬ 
products are manufactured, they are sold or offered 
for sale as buyers are obtained therefor and are sold 
to purchasers within and without the Commonwealth 
of Massachusetts. When the purchasers reside out¬ 
side the Commonwealth of Massachusetts, the trans¬ 
action is i wholly completed within the Common¬ 
wealth of Massachusetts. In the conduct of its busi¬ 
ness at the Peabody plant, appellant has approxi¬ 
mately 2300 employees. All of the employees are en¬ 
gaged in tanning and processing hides and skins and 
the manufacture of leathers, or other matters inci¬ 
dent thereto. 

On January 9, 1935, a complaint was filed against 
appellant by the Board charging that the company 
had violated Section 8 (1) and (2) of the Act by 
dominating and interfering with the administration 
of the labor organization of its employees. If the 
hearing be held as proposed, this appellant will 
suffer great, immediate and irreparable injury, for 
which it will have no redress in that (1) the appel¬ 
lees threaten to compel the attendance of the ap¬ 
pellant’s officers and employees and cause to be pro¬ 
duced its private books, records and documents 
which are confidential and of great value to the 
appellant ; (2) the witnesses necessary to be produced 
at the proposed hearing would include a great 
number of the appellant’s officers and employees 
and would inevitably disrupt and interfere with 
and “cause a cessation of plaintiff’s business”; 
(3) such a hearing will disturb and disrupt 
the appellant’s harmonious and peaceful rela- 
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tions with its employees which have existed for 
more than 13 years; (4) the appellees threaten to 
cause one or more investigators to intrude into appel¬ 
lant’s plant and examine the appellant’s tyooks and 
records and otherwise interfere with the [discharge 
of the appellant’s business; (S) such a hearing will 
necessarily involve the retention of counsel by the 
appellant and the expenditure of large sums of money 
in its defense; (6) the publicity which wpuld arise 
from the proposed hearing and testimony inadmis¬ 
sible in a court of law would cause great damage to 
the appellant’s business; and (7) such a hearing will 
arouse apprehension among appellant’s customers as 
to its ability to keep its contracts and will deter cer¬ 
tain of its customers from offering new lousiness to 
the appellant with a consequent immediate and irre¬ 
parable loss of income. 

3. Brown Shoe Company, Inc. v. Madden, et al ., 

No. 6698. 

As shown by its amended bill of complaint and 
petition for declaratory judgment, Brown $hoe Com¬ 
pany, Inc., is a corporation engaged in the manufac¬ 
turing of shoes, owning and operating a sfioe manu¬ 
facturing plant at Vincennes, Indiana. Atlsaid plant 
appellant manufactures raw, partly finished and fin¬ 
ished materials into various types and [grades of 
stitched down shoes. The movement of sujch materi¬ 
als used in the manufacture of shoes terminates before 
the manufacturing process involving said materials 
commences. The entire process of manufacturing 
shoes is commenced and completed at said plant. In 
such manufacturing operations the appellant regu¬ 
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larly employs approximately 500 employees and with 
each of them the appellant has an oral employment 
contract governing rates of pay, wages, hours of em¬ 
ployment and other conditions of employment, such 
contract being terminable at the will of either party 
thereto. In its amended bill of complaint for injunc¬ 
tion and petition for declaratory judgment, contained 
in the record on appeal (R. 1-22) 1 before this Hon¬ 
orable Court, the appellant has stated in detail the 
foregoing and additional facts involved. 

On January 24, 1936, a complaint (based on 
charges made by Local No. 649 of the Boot and Shoe 
Workers Union) and notice of hearing were issued 
under the Act, against the appellant by the appellees 
purporting to act as the Board, alleging that in its 
relations with its employees engaged in manufactur¬ 
ing operations at its Vincennes plant the appellant 
had engaged in certain of the unfair labor practices 
as defined by Section 8 of the Act including failure 
of the appellant to promote two employees to posi¬ 
tions, to which they felt themselves entitled, because 
of alleged discrimination on account of union activi¬ 
ties and giving notice that a hearing thereon pursuant 
to the Act would be held February 11, 1936, at Vin¬ 
cennes, Indiana (R. 6, 33-37). The appellant has 
had the experience of going through a recent similar 
hearing before the Board based on a similar com¬ 
plaint in connection with its plant located at Salem, 
Illinois (R. 8-11). While the Trial Examiner desig¬ 
nated to conduct said Salem hearing, on the basis of 
the evidence adduced before him, rendered his inter¬ 
mediate report to the Board—a copy of such inter- 

1 The records have been printed thus far only in this case and in that 
of Bethlehem Shipbuilding Corporation, Ltd. 
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mediate report is contained in the record (I|. 77-107) 
—stating that he had found that the appellant had not 
engaged in the alleged unfair labor practices at the 
Salem plant and recommended that the Complaint 
theretofore issued by the Board should be dismissed, 
it cost the appellant greatly in excess of $8,500 to 
defend itself in said hearing and as a resujlt of said 
hearing, which lasted 21 hearing days, the jappellant 
suffered great loss to its name in the trade, to its good¬ 
will and reputation, and to its harmoniou^ relations 
with its employees, and suffered losses of sjales of its 
products (R. 9-11). So far as the appellant knows, 
the Board has not taken any action upon Said inter¬ 
mediate report, which was submitted to the| Board on 
or about February 14, 1936. If the Vincennes hear¬ 
ing is held as proposed, the appellant will incur in 
magnified degree all of the damage to its name in the 
trade, to its good-will and reputation ^nd to its 
harmonious relations with its employees J which it 
incurred and is suffering because of the Ssdem hear¬ 
ing, and will incur further loss of sales, will have 
the harmonious relations with its employees and 
among its employees at its Vincennes plant] disrupted 
and the efficiency of operation of such plaint lessened, 
and, moreover, will incur irrecoverable expenses 
which will be at least as heavy as those wpich it in¬ 
curred in connection with the Salem hearing. 


4. Beaver Mills v . Madden, et al ., No. 


6699. 


As shown by its bill of complaint, Beavef Mills is a 
corporation which owns and operates a cotton textile 
mill located at Douglasville, Douglas County, 
Georgia, known as the Lois Mill, at which mill raw 


13 



cotton is manufactured into unbleached broadcloth. 
All of the materials used in manufacturing opera¬ 
tions at said mill whether coming from within or 
without the State of Georgia come to rest at said mill 
before their use in such manufacture. At said mill 
the appellant employs approximately 230 employees, 
not more than six of whom are engaged in loading or 
unloading materials coming to said mill for manu¬ 
facturing and the loading of products shipped from 
said mill. ! The employees of the appellant in the 
Production and Maintenance Departments of said 
mill are engaged in manufacturing raw cotton into 
unbleached broadcloth or in maintaining the plant 
in which, or the machinery with which, such manu¬ 
facturing operations are conducted. Each of such 
employees is working under an oral employment 
contract between the appellant and himself or her¬ 
self, which contract governs rates of pay, wages and 
hours of employment, and which is terminable at the 
will of either party thereto without prior notice. 

On or about the 14th day of January, 1936, the 
Board issued a “Direction for Election” in which it 
was stated that the Board had found that a question 
affecting commerce had arisen concerning the rep¬ 
resentation of the employees of the appellant en¬ 
gaged in the Production and Maintenance Depart¬ 
ments of its Lois Mill located at Douglasville, 
Georgia, and in which the Board directed that an 
election by secret ballot be held among designated 
classes of employees engaged in said Departments 
to determine whether or not said employees desired 
to be represented by Local No. 1871 of the United 
Textile Workers of America. Said direction for 
election provided that said election be held within 
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one week from the 14th day of January, 1936. Said 
direction for election was issued by the Bo^rd after 
a hearing on December 3 and 4, 1935, on aj petition 
by said Local No. 1871, for investigation aiid certi¬ 
fication of representatives pursuant to Section 9 (c) 
of the Act. Upon the filing of this suit, s^id elec¬ 
tion was postponed and has not yet been held. 

For some time the Lois Mill has been Operating 
at a substantial loss. In July, 1935, the operating 
loss being greater than the shut-down cost, the mill 
was closed. In October, 1935, after citizens of 
Douglasville, where the mill is located, succeeded 
in reducing by 50% the State and County taxes on 
the property of the appellant and after effecting a 
reduction in operating costs, and after its former em¬ 
ployees petitioned it to re-open the mill ini order to 
give them direly needed employment as tiiere was 
no other source of employment at or near Douglas- 
ville, the appellant opened its mill, employing a 
less number of employees but using the same rates 
of pay and hours of work as were current under the 
National Industrial Recovery Act in the textile in¬ 
dustry. The mill has continued to be operated at 
a loss which, however, is less than the shut-down 
cost would be, except that during December, 1935, 
when there was a hearing before the Board, the 
costs attendant upon said hearing caused appellant’s 
loss in December, 1935, to exceed what would have 
been the shut-down cost. If the election is held and 
other proceedings are taken, the appellant’s operat¬ 
ing loss will exceed the shut-down cost and it will 
have to close its mill. 

In the aforesaid petition executed October 21, 1935, 
by the officers of Local No. 1871, United Textile 
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Workers of America, to the Board for investigation 
and certification of representatives pursuant to Sec¬ 
tion 9 (c) of the Act, said Local No. 1871 charged 
that the appellant had endeavored “to start up their 
plant under conditions that will greatly reduce the 
wages of the workers”, and thereby indicating clearly 
that should said Local No. 1871 be designated or 
selected by a majority of the employees at the Lois 
Mill at any election such as is directed to be held by 
the appellees, said Local No. 1871 will present a col¬ 
lective bargaining agreement to the appellant or 
make other demands the acceptance of or compliance 
with which would increase the labor costs of the ap¬ 
pellant at said mill to a point at which the appellant 
would be threatened with and would sustain net op¬ 
erating loss so near to or in excess of the overhead 
costs of a shut-down that said mill would be closed, 
and if the appellant should be faced with the accept¬ 
ance of such a collective bargaining agreement or 
other demand said mill would be closed. Representa¬ 
tives of said Local No. 1871 represented, declared 
and claimed in July, 1935, and again in December, 
1935, before the Board, that a majority of employees 
of said mill were members of said Local No. 1871. 

The appellant does not desire, and is not willing, 
that any representative or representatives designated 
or selected for the purposes of collective bargaining 
by the majority of the producing and maintenance 
employees at its Lois Mill shall represent all of its 
employees in such departments as provided and con¬ 
templated in the Act, but the appellant does desire to 
retain its right and freedom in respect of bargaining 
with each of its employees in all matters relating to 
or affecting their employment. The appellant re¬ 
gards it as opposed to its interest to bargain collec- 
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tively or to enter into collective agreements with 
Local No. 1871 of the United Textile Workers of 
America, and it will not bargain collectively or enter 
into any collective agreements with said Lcjcal No. 
1871 respecting the terms and conditions of employ¬ 
ment at its Lois Mill unless and until the Supreme 
Court of the United States shall hold the Act consti¬ 
tutional as attempted to be applied to the appellant or 
unless it shall previously be ordered so to do by a 
court of competent jurisdiction. 

If Local No. 1871 of the United Textile Workers 
of America should be designated and selected by a 
majority of the producing and maintenance employ¬ 
ees at the Lois Mill of the appellant as their repre¬ 
sentative, pursuant to the “Direction for Election” 
issued by the Board and to the terms of the jAct, the 
management of the appellant at said mill will refuse 
to bargain collectively with said Local No. 1871 as 
provided in said Act, and if any charge Or com¬ 
plaint or other proceeding should be brought under 
said Act by reason of the refusal of such manage¬ 
ment to bargain collectively with said Ldcal No. 
1871, the expense attendant upon defending such 
charge or complaint or other proceeding and of de¬ 
fending and prosecuting such proceeding tb a final 
determination in the courts will be such as to cause 
the costs of continued operation of said njiill cur¬ 
rently to equal or exceed the shut-down c<j>sts, and 
will cause the appellant to shut down s^id mill 
rather than incur such expense. If the election di¬ 
rected to be held by the Board amcng the employees 
of the appellant is held it will result in bfeaching 
employment contracts existing between the appel¬ 
lant and each of its employees, loss of liberty of the 


17 


appellant to enter into contracts with such employees 
and prospective employees individually upon terms 
mutually satisfactory to each, the continuance of dis¬ 
turbed conditions at appellant’s mill impairing the 
efficiency and harmonious labor relations thereat, 
and the expenditure of substantial sums by the ap¬ 
pellant in defending charges and complaint of vio¬ 
lation of the provisions of the Act and will force the 
shut-down of the appellant’s mill resulting in the 
loss of customers and good will, the loss of going 
concern value of said mill to the appellant and its 
existing organization and the loss of the good will 
of many loyal employees to whom the shut-down of 
the mill will cause extreme distress. The extent of 
the loss and injury which would be suffered by the 
appellant, if the election directed to be held by the 
Board is held, is not and will not be ascertainable 
in a pecuniary value. 

5. J. C. Pilgrim, et al. v. Madden, et al No. 6700. 

The appellants are sixty-two of the employees of 
Beaver Mills at its Lois Mill described in the fore¬ 
going section 4 of this Statement of Facts. The al¬ 
legations of the appellants in their bill of complaint 
are necessarily substantially similar to the allegations 
contained in the bill of complaint of Beaver Mills. 
It is to be noted that the appellants set forth in no 
uncertain terms their opposition to being repre¬ 
sented by the aforesaid United Textile Workers of 
America, Local No. 1871, and in view of the finan¬ 
cial condition of the Lois Mill and the narrow 
margin existing between the shut-down cost and the 
operating loss express their fear of loss of employ¬ 
ment as a direct result of the trouble now being en¬ 
gendered by the activities of the Board. 
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The bill alleges at large the individual occupa¬ 
tions of each of the sixty-two plaintiffs and dearly 
demonstrates that they are engaged purely in the 
intrastate business of manufacturing raw cotton into 
unbleached broadcloth. ! 

If the election directed to be held by the 'Board 
among the employees at the Lois Mill of the jBeaver 
Mills is held and Local No. 1871, United ^Textile 
Workers of America or any other representative is 
designated or selected, the existing employment of 
the appellants, the terms and existence of th^ir em¬ 
ployment contracts and their rights to bargain with 
their employer will be destroyed and rendereq value¬ 
less and the appellants will lose their employiinent in 
said mill. The extent of the damage which would 
accrue to the appellants, if said election be jield, is 
not and will not be ascertainable in a pecuniar^ value. 


6. Cabot Manufacturing Company v. Madded, et al ., 

No. 6705. 

l 

The Cabot Manufacturing Company is a Massa¬ 
chusetts corporation, with a plant at Brunswick, 
Maine, and is engaged in the business of weaving, 
manufacturing and selling cloth. 

In the weaving and manufacturing of cjoth the 
appellant purchases yarns, some of which ^re pur¬ 
chased within the State of Maine and some jvithout. 
All of the purchases of said yarns made without the 
State of Maine are completed in the State ip which 
said purchases are made, and the moving of sjuch raw 
materials terminates before the manufacturing pro¬ 
cess involving said materials at said plant coniimences. 
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After the cloth is manufactured it is sold or offered 
for sale to purchasers within and without the State 
of Maine. When the said purchasers reside outside 
the State of Maine, the transaction is wholly com¬ 
pleted within the State of Maine. In the conduct of 
its business the appellant has approximately 900 em¬ 
ployees, all of whom are engaged in weaving and 
manufacturing cloth, or matters incident thereto. 

On January 27, 1936, the local union of the United 
Textile Workers of America filed a petition with the 
Board alleging that a question concerning the repre¬ 
sentation! of the employees in the appellant’s plant 
had arisen and the Labor Board caused a notice of 
hearing to be served on the appellant. 

If the proposed hearing be held, this appellant will 
suffer great, immediate and irreparable injury, for 
■which it will have no redress in that (1) the appel¬ 
lees threaten to compel the attendance of appellant’s 
officers and employees and cause to be produced its 
private books, records and documents which are con¬ 
fidential and of great value to the appellant; (2) the 
appellant is in danger of repeated filing of charges 
and the issuing of complaints by the appellees pur¬ 
porting to act under the authority of the Act; (3) the 
witnesses necessary to be produced at such a hearing 
would include a great number of appellant’s officers 
and employees which would inevitably disrupt and 
interfere with appellant’s business; (4) such a hear¬ 
ing will necessarily involve the retention of counsel 
by the appellant and the expenditure of large sums 
of money in its defense; (5) the publicity which 
would arise from the proposed hearing and testimony 
inadmissible in a court of law would cause great 
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damage to the appellant’s business; (6) suclj a hear¬ 
ing will disturb and disrupt the appellant’s ijarmoni- 
ous and peaceful relations with its employees; and 
(7) such a hearing will deter certain of th^ appel¬ 
lant’s customers from offering new business and will 
arouse apprehension among its customers is to its 
ability to perform its contracts, with a consequent 
immediate and irreparable loss of income. 

7. Bethlehem Shipbuilding Corporation, 

Madden, et al ., No. 6712. 

As shown by its amended and supplemental bill of 
complaint and petition for declaratory judgment, 
Bethlehem Shipbuilding Corporation, Ltd-, owns 
and operates an integrated manufacturing'plant at 
San Francisco, California, comprising two shipyards, 
known, respectively, as the Potrero Works and 
Hunters Point Works, both located on San Francisco 
Bay about five miles apart (R. 2, 3). Eac^i of said 
Works is a unit of what is known as the Union Plant 
of the appellant (R. 2). At the Potrero Works the 
appellant engages in the business of manufacturing, 
ship building and ship repairing (R. 2).j At the 
Hunters Point Works it engages in the business of 
ship repairing, but said Works is also adapted for 
the building of ships (R. 2, 3). At the Port(rero and 
Hunters Point Works there are numerous bjuildings, 
shops, dry docks and other equipment (R. 2j, 3). In 
repairing vessels at said Works the appellant does so 
only under specific contracts with those for whom 
such vessels are repaired (R. 4). In building vessels 
the appellant does so only under specific Contracts 
with those for whom such vessels are built (R. 4). 
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In the case of the preponderant proportion of the 
volume of repair work done on vessels by said 
Works during the calendar year 1935, the vessels 
were not fit for service and were not used therein 
during the time the repairs were made (R. 4). Such 
proportion was not less than 94% of the volume of 
work done by said Works in connection with repair¬ 
ing of vessels as related to total billings for repair 
work to vessels done by said Works during said cal¬ 
endar year (R. 4). Of the total billings for work 
done at the Portrero and Hunters Point Works for 
the calendar year 1935, approximately 16% thereof 
was for building new vessels, mining machinery, 
dredges and dredging equipment, metal tools and 
other miscellaneous machinery, implements and 
equipment, and approximately 84% thereof was for 
repairing vessels (R. 4). The type of repair work 
done at said Works is not the ordinary repair work 
that may be done by crews of vessels or small shops 
but is the type of repair work of an important and 
extraordinary nature necessitating special skill and 
equipment and generally requires the particular ves¬ 
sel to be laid up and frequently to be placed in dry- 
dock (R. 5). In the cases of all repairs made in 
1935, new materials were used in making the required 
repairs or damaged parts of the particular vessel be¬ 
ing repaired were removed therefrom and were re¬ 
fabricated in shops at said Works (R. 5, 6). t In 
many instances both of those operations were per¬ 
formed (R. 6). In the majority of all cases of re¬ 
pairs of vessels by said Works during the calendar 
year 1935 a substantial amount of new material was 
used, and in almost all cases some new material was 
used (R. 6). The cost of materials used in making 


repairs to the vessels by the appellant at saicjL Works 
represents the minor proportion of the cost to the ap¬ 
pellant of making such repairs (R. 6). At the 
present time, of the total number of hours being spent 
by employees of the appellant at said Works, ap¬ 
proximately 25% thereof is being spent on operations 
directly connected with the building and corjstructon 
of new vessels, approximately 65% thereof ; is spent 
in operation directly connected with repairing of 
vessels, and approximately 10% thereof is being 
spent in manufacturing operations not directly con¬ 
nected either with building or repairing ojf vessels 
(R. 6). Vessels and articles constructed at said 
Works bear no resemblance to the materials from 
which they are constructed and when finished are of 
far greater value than the materials which are used 
in constructing them (R. 6). Such substantial in¬ 
crease in value is due to the manufacturing, fabricat¬ 
ing and building operations performed by the appel¬ 
lant at said Works (R. 6). The appellant; does not 
itself operate any vessels in and around said Works 
(R. 3, 4). With each of its employees enJgaged in 
its manufacturing, ship building and ship repairing 
operations at its Portrero and Hunters Poiijit Works 
the appellant has an oral employment contract gov¬ 
erning rates of pay, wages, hours of employfnent and 
other conditions of employment, such contract being 
terminable at the will of either party theretci (R. 14). 
In its amended and supplemental bill of domplaint 
for restraining order and injunction and petition for 
declaratory judgment, contained in the record on ap¬ 
peal filed with this Honorable Court, the appellant 
has stated in detail the foregoing and additional facts 
involved (R. 1-25). I 
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On March 28. 1936, the Board issued its combined 
Complaint and Notice of Hearing based on a charge 
lodged by Industrial Union of Marine and Ship¬ 
building Workers of America, Local No. 7, alleging 
that the appellant in its relations with its employees, 
who are engaged in the ship building, manufacturing 
and ship repairing operations of the appellant at the 
Potrero and Hunters Point Works, had engaged and 
was engaging in certain unfair labor practices de¬ 
fined by Section 8 of the Act and giving notice that a 
hearing on said Complaint was scheduled to be held 
before said Board at San Francisco, California, on 
April 9, 1936, at 10 a.m. (R. 8, 9). 

On April 4, 1936, the Board issued its Notice of 
Hearing under Section 9 (c) of the Act upon the 
petition of said Local No. 7 for a determination of 
the representation of employees of the appellant at 
the Potrero and Hunters Point Works for purposes 
of collective bargaining and giving notice that a hear¬ 
ing pursuant to said Notice of Hearing was also 
scheduled to be held before said Board at San 
Francisco, California, on April 9, 1936, at 10 a.m., 
but at a place different from that fixed for the hear¬ 
ing referred to in the preceding paragraph (R. 9, 
10 ). 

It should be noted at this point that the purposes 
underlying the two proposed hearings just mentioned 
are inconsistent. In connection with the first of these 
hearings it is alleged that the appellant has violated 
Section 8 of the Act in that it has refused to bargain 
collectively with Local No. 7 as required under the 
provisions of Section 8 (5) of the Act. However, the 
second hearing is called for the purpose of determin¬ 
ing either by election or otherwise what is the proper 
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collective bargaining unit, i. e., whether it be Local 
No. 7 or some other group or organization,'. Thus in 
one breath the Board charges a violation the Act 
based on the failure of the appellant to bargain col¬ 
lectively with a certain labor organizationjand in the 
next breath calls a hearing to find out whether, after 
all, such organization is the proper organization for 
collective bargaining; yet despite this direct conflict 
the Board proposes to go ahead with both hearings 
unless enjoined (R. 10, 11). 

If the aforesaid hearings (or either of [them) are 
held as proposed, the appellant will incur damage to 
its good-will and reputation and heavy Expenses in 
connection with said hearings (or eitheij of them) 
and in connection with any proceedings hacj. under the 
Act in connection therewith and will have ^he present 
harmonious relations with its employees and among 
its employees at said Works disrupted and the 
efficiency of operations at such Works lessened and 
will have its present contracts with its j employees 
breached. All of such damages are greatj, imminent 
and irrecoverable. 

8. Hatfield Wire & Cable Co* v. Elinore M. Herrick, 

et al ., No. 6731. 

The appellant owns and operates plants in the 
township of Hillside, Union County, and in the 
Township of Hockettstown, Warren County, New 
Jersey, and is engaged in the business of manufactur¬ 
ing and processing wire and cable products and 
electrical appliances, has an annual turnover of ap¬ 
proximately $1,500,000 and employs between 250 
and 275 people. 
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The appellant purchases approximately 25% of its 
raw materials from without the State of New 
Jersey. During the year 1935 purchases from with¬ 
out the State of New Jersey amounted to approxi¬ 
mately $250,000 and total purchases amounted to 
approximately $990,000. 

All of the work which the appellant performs in 
the manufacturing and processing of its products 
from raw materials is completed within the State of 
New Jersey and all labor involved in the manufac¬ 
turing and processing is employed exclusively within 
the State of New Jersey. All of the employees in¬ 
volved in the controversy are working under oral 
employment contracts between the appellant and 
each employee, which governs the rate of pay, wages 
and hours of employment, and the contracts are 
terminable at the will of either party, and each of the 
said contracts has been and is now being performed 
within the State of New Jersey. 

The Regional Director of the Board, Elinore M. 
Herrick, on March 25, 1936, issued a complaint 
against the appellant charging it with refusing to 
bargain cdllectively with the Electrical and Radio 
Workers Union of the Federation of Metal and 
Allied Union as exclusive representatives of its em¬ 
ployees ahd that appellant by other acts interfered 
with and restrained and coerced its employees in the 
exercise of their rights guaranteed by Section 7 of 
the Act and in violation of Section 8, subdivisions 1 
and 5, and Section 2, subdivisions 6 and 7. 

The Regional Director issued a notice of hearing 
to be conducted April 3, 1936, at 45 Broadway, New 
York City, on the allegations set forth in the com¬ 
plaint. 
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On March 28, 1936, the appellant answered the 
complaint and denied the commission of j:he unfair 
labor practices and alleged that the Act i^ unconsti¬ 
tutional. 

The appellant alleged that it would be put to great 
expense in producing witnesses and in proceeding 
before the Regional Director, which will exceed 
$3,000, and the loss which it will suffer by reason of 
the pendency of this proceeding beford the said 
Regional Director and the Board, as stated!in the bill 
of complaint herein, will exceed $10,000, ahd may be 
largely in excess of such sum, all of which will be 
unrecoverable. 

In all of these cases the appellants have attacked 
the Act as being unconstitutional in toto, jor at least 
as being unconstitutional as applied or attempted to 
be applied to them and their operations! and their 
labor relations in respect to the particular businesses 
in which they are engaged. They have alleged gen¬ 
erally that the elections proposed to be hqld and the 
hearings proposed to be held will immediately 
damage the employer appellants in their relations 
with and among their employees, will cause breaches 
of existing contracts with employees and loss of good¬ 
will, will cause disturbed conditions at tpeir plants 
with resultant inefficiency and consequenj: loss, will 
cause the expenditures of large sums of! money in 
defending themselves before the Board, and in one 
instance, namely, that of the Brown Shoej Company, 
Inc., appellant in No. 6698, the appellant! has shown 
that it has sustained serious losses as a result of one 
hearing before the National Labor Relations Board 


27 


through which it already has been. In the case of 
Pilgrim et al. (employees of Beaver Mills) the 
appellants allege loss based on attempted deprivation 
of their constitutional rights to bargain as they see 
fit individually or in groups with their employer 
without the coercive intervention of some labor 
organization not of their choosing and allege the im¬ 
pending loss of employment as a result of what the 
Board is attempting to do. 

GENERAL SCOPE OF THE ACT 

In order properly to present the questions which 
will be primarily before the Court for determination 
upon a hearing on the merits it is not necessary to go 
into a detailed consideration of the provisions of the 
Act but we do believe that an orderly presentation of 
such questions will be served by briefly referring to 
the provisions of the Act as they are sought to be 
applied to the businesses of the appellants herein. 

The Act is all pervasive and ambitious in its appli¬ 
cation, but its scheme is simple. It purports to pre¬ 
scribe, and the Board is created by it to dictate, the 
sole method and means by which all employees in 
the United States may deal with their employers with 
respect to rates of pay, wages, hours of employment 
and other conditions of employment, and the sole 
method and means by which all employers in the 
United States shall deal with their employees (Secs. 
8 and 9). ! There can be no question but that the Act 
is intended to apply to all employees (Sec. 2(3)). 
Moreover, the Act prescribes that each employer 
shall not deal with any present employees nor employ 
any new employees, unless it will deal with them 
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solely through representatives designated injthe man¬ 
ner prescribed by the Act. However enlightened 
the purpose of the Act may be, it is, nevertheless, 
clear that it imposes upon all employers the union 
doctrine of majority rule, under conditions and pur¬ 
suant to a law which encourages and inevitably will 
lead to the closed shop (Secs. 8(3), (5), 9(a) and 
10). Reference to the definition of employee (Sec. 
2(3)) makes it clear that such is the purpose of the 
Act. 

The Act purports to make it an unfair l^bor prac¬ 
tice, among other things, for an employer to refuse 
to bargain collectively with the representatives of a 
majority of its employees as the exclusive representa¬ 
tives of all its employees of any class or cljasses pre¬ 
scribed by the Labor Board (Sec. 8(5) land Secs. 
9(a) and (b)). If the Board feels it uncertain 
whether or not a particular labor organization is to 
be the representative of the employees for jcollective 
bargaining at some plant, it may designate or select 
such representative or cause an election to be held 
for that purpose (Sec. 9(c)). Furthermore, the 
Act purports to give the Board power to prevent 
any employer from engaging in the above-referred 
to so-called unfair labor practice; or in otljer words, 
to force employers (Sec. 10(a)) to bargain collec¬ 
tively with respect to rates of pay, wages; hours of 
employment and other conditions of employment 
with the representatives of the majority of any class 
or classes of their employees as the exclusive repre¬ 
sentatives of all employees in such class or classes. 
In other words, an employer out of fear of prosecu¬ 
tion may refuse to bargain with individual Employees 
and consequently those employees can nqt bargain 
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individually with him but must do so through some 
designated or selected organization. The minority 
in effect is thus deprived of its constitutional rights. 
Moreover, the Act purports to clothe the Board with 
inquisitorial powers of the widest and most drastic 
sort in connection with its coercive powers in the pre¬ 
venting of the so-called unfair labor practices (Sec. 

11) and any resistance to the Board, or its agents, in 
the performance of its, or their, asserted duties under 
the Act subjects him who so resists, even though it be 
to protect his constitutional rights, to a severe and 
prohibitive penalty by fine and imprisonment (Sec. 

12 ) . 

ARGUMENT 

I 

The Act is Clearly Beyond the Federal Commerce 
Power and Violates the Ninth and Tenth Amend¬ 
ments to the Constitution of the United States. 

The Act is founded upon the commerce power of 
the Federal Government found in Article I, Sec¬ 
tion Eight, Clause 3 of the Constitution of the 
United States, providing that Congress shall have 
the power 

“3. To regulate the commerce with foreign 
nations, and among the several States, and with 
the Indian tribes;”. 

Unless the Act can be sustained under the commerce 
clause it must fall as being contrary to the provisions 
of the Ninth and Tenth Amendments to the Consti¬ 
tution. The bone and sinew of the Act is the en¬ 
forcement of the doctrine of majority rule in col- 
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lective bargaining of employees with their ^mployer 
in all instances where interstate commerce lean con¬ 
ceivably be affected even most remotely qnd indi¬ 
rectly. Section 2 (7) of the Act shows tlje length 
to which Congress went in invading field^ far be¬ 
yond its province. That section reads: j 

“Sec. 2. When used in this Act— j 

■ 

* * * * * 

“(7) The term ‘affecting commerce’ means 
in commerce, or burdening or obstructing com¬ 
merce or the free flow of commerce, dr having 
led or tending to lead to a labor dispute burden¬ 
ing or obstructing commerce or the free flow of 
commerce.” 

The term “affecting commerce”, as thus defined, is 
so broad as to reach down to and embrace jthe labor 
relations of the smallest local industry oij business 
imaginable—even if the effect upon commerce among 
the States or with foreign nations of such an industry 
or business and its labor relations are so slight that 
the imagination must be violently stirred l|o conjec¬ 
ture any effect whatsoever on such commence. It is 
clear, however, that Congress so intended, fbr in Sec¬ 
tion 2(3) it expressly excluded 

“any individual employed as an agricultural la¬ 
borer, or in the domestic service of anyjfamily or 
person at his home, or any individual Employed 
by his parent or spouse.” 

The exception of these three relationships, which are 
exclusively local in character though renjotely and 
indirectly affecting commerce, shows plainly that all 
other local relationships are to be included ivithin the 


purview of the statute, for there is nothing a man may 
do that will not in some slight degree touch upon or 
affect commerce. 

The Act purports to confer upon all employees in 
the United States, with exceptions described in Sec¬ 
tion 2 (3)—regardless of the nature of their occupa¬ 
tion—the fight to self-organization, to form, join or 
assist labor organizations, and to bargain collectively 
through representatives of their own choosing (Sec. 
7). Section 8 prescribes so-called unfair labor prac¬ 
tices, in some of which the Board claims the appel¬ 
lants in the unfair labor practice cases have engaged 
at their respective plants. Those so-called unfair 
labor practices are defined in Section 8 of the Act. 

Despite the language of Section 7 purporting 
merely to guarantee to employees the right to choose 
their own representatives, the statute expressly pro¬ 
vides to the contrary by enacting in Section 9 (a) 
that representatives designated or selected for col¬ 
lective bargaining by the majority of the employees 
“shall be the exclusive representative of all the em¬ 
ployees” for the purposes of collective bargaining in 
respect of rates of pay, wages, hours of employment 
or other conditions of employment. The act by using 
the word “exclusive” adopts the labor union doctrine 
of “majority rule.” That is clear from a reading of 
Section 9 (a), and no further proof or argument is 
needed. Therefore, the employer is prevented from 
bargaining individually with any of his employees. 
The Act expressly provides in Section 8 (3) that it 
shall be unlawful for an employer to make an agree¬ 
ment with a labor organization “to require as a con¬ 
dition of employment membership therein”, yet this 
“permission” is only given where “such labor 
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organization is the representative of the employees as 
provided in Section 9(a)”. In other words, jthe Act 
really permits and encourages the labor unions to en¬ 
force the dual principles of majority rule ^nd the 
closed shop. This, we say, has no direct reljation to 
interstate or foreign commerce and can have ljione. 

Section 9 (c) of the Act provides for the determi¬ 
nation by the Board of the proper method of ^election 
or designation of a labor organization to represent 
employees for purposes of collective bargaining as 
defined in Section 9 (a) and to this end to order and 
conduct the holding of an election. In the( Beaver 
Mills and Pilgrim cases the Board after a I hearing 
proposed to hold an election. In the Bethlehem case 
one of the two hearings was proposed to be peld, and 
in the Cabot case a hearing was proposed tcj be held 
to determine whether or not an election should be 
held. The progressive steps in such an instance is the 
conduct of a hearing under Section 9 (c) jfollowed 
by an election under Section 9 (c). If the employer 
refuses to bargain exclusively with the representa¬ 
tives so selected or designated, it will be Violating 
Section 8 (5) and will be subject to prosecjition for 
having engaged in an unfair labor practice] 

The facts conclusively show the employer appel¬ 
lants are not engaged in interstate or foreign com¬ 
merce, or commerce at all. The Board, nevertheless, 
purporting to act under the Act has erroneously de¬ 
termined that they are engaged in interstate and 
foreign commerce and, furthermore, that the rela¬ 
tions of the respective employer appellants \^ith their 
employees directly affect interstate and foreign com¬ 
merce. Such a determination flies in the face of the 
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established interpretation of the Constitution as set 
forth in decisions of the Supreme Court, and any ac¬ 
tion by the Board or application of the Act based on 
such a determination is unconstitutional. 

Local business, industry or manufacturing have 
frequently been distinguished from, and are not, 
commerce—that has been held so frequently as to 
have become axiomatic. Agriculture, mining, manu¬ 
facturing and local industries and businesses such as 
those engaged in by the employer appellants are not 
“commerce” at all. That is amply demonstrated by 
innumerable decisions. To the most important of 
these we shall refer. 

In Kidd v. Pearson, 128 U. S. 1 (1888), it was con¬ 
tended that a statute of Iowa, prohibiting the manu¬ 
facture of intoxicating liquors and construed by the 
highest court of that State as prohibiting such manu¬ 
facture for purpose of interstate transportation, as 
well as of local consumption, invaded the field of 
power which by the Commerce Clause was granted 
by the States or the people to the Federal Govern¬ 
ment. The precise question presented related to the 
line of demarcation between such power and the 
police power of a State. 

The Court approached that question from the 
standpoint of the limits of the power of the Federal 
Government under the Commerce Clause. That such 
was its method of approach is evidenced by the fol¬ 
lowing excerpt from its opinion (at p. 20) : 

“We think the construction contended for by 
plaintiff in error would extend the words of the 
grant to Congress, in the Constitution, beyond 
their obvious import, and is inconsistent with its 
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objects and scope. The language of theigrant is, 
‘Congress shall have power to regulate commerce 
with foreign nations and among the several 
States’, etc. These words are used without any 
veiled or obscure signification. ‘As men whose 
intentions require no concealment generally em¬ 
ploy the words which most directly atid aptly 
express the ideas they intend to convey, the en¬ 
lightened patriots who framed our Constitution, 
and the people who adopted it, must be under¬ 
stood to have employed words in theiif natural 
sense and to have intended what they h^ve said.’ 
Gibbons v. Ogden, supra, at page 188.” 

The Court held that the Commerce Clause did not 
empower the Congress to regulate the production of 
articles intended for shipment in interstate commerce 
and that consequently the State act was not iji contra¬ 
vention of that clause. 

The reasons for that conclusion were thus stated 
(at pp. 20-21): 

“No distinction is more popular to the 
common mind, or more clearly expressed in 
economic and political literature tpan that 
between manufactures and commerce, j Manu¬ 
facture is transformation—the fashioniiig of raw 
materials into a change of form for fise. The 
functions of commerce are different. The buy¬ 
ing and selling and the transportation incidental 
thereto constitute commerce; and the regulation 
of commerce in the constitutional sense embraces 
the regulation at least of such transportation. 
* * * If it be held that the term [interstate or 
foreign commerce] includes the regulation of all 
such manufactures as are intended to b^ the sub¬ 
ject of commercial transactions in the ::uture, it 
is impossible to deny that it would alsq include 
all productive industries that contemplate the 
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same thing. The result would be that Congress 
would be invested, to the exclusion of the States, 
with the power to regulate, not only manufac¬ 
tures; but also agriculture, horticulture, stock 
raising, domestic fisheries, mining—in short, 
every branch of human industry. For is there 
one of them that does not contemplate, more or 
less clearly, an interstate or foreign market? 
Does not the wheat grower of the Northwest, 
and the cotton planter of the South, plant, culti¬ 
vate, and harvest his crop with an eye on the 
prices at Liverpool, New York, and Chicago? 
The power being vested in Congress and denied 
to the States it would follow as an inevitable 
result that the duty would devolve on Congress 
to regulate all of these delicate, multiform, and 
vital interests—interests which in their nature 
are and must be, local in all the details of their 
successful management. 

“It is not necessary to enlarge on, but only to 
suggest the impracticability of such a scheme, 
when we regard the multitudinous affairs in¬ 
volved, and the almost infinite variety of their 
minute details.” 

In United States v. Knight Company, 156 U. S. 1 
(1895), the Court again distinguished between pro¬ 
duction and commerce, saying (at p. 12) : 

“commerce succeeds to manufacture, and is not a 
part of it.” 

In this latter case, as in Kidd v. Pearson, supra, the 
Court remarked (at p. 16) that if regulation of com¬ 
merce extended to the regulation of “productive in¬ 
dustries whose ultimate result may affect external 
commerce, there would be but little of business oper¬ 
ations and affairs that would be left for state control.” 
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See, also, Capital City Dairy Company jr. Ohio, 
183 U. S. 238 (1902); Crescent Oil Company v. 
Mississippi, 257 U. S. 129 (1921); and Cfiamplin 
Rfg. Company v. Corporation Comm, of Oklahoma, 
286 U. S. 210 (1932), each of which involved a State 
statute regulating manufacturing or production. 

In Heisler v. Thomas Colliery Company | 260 U. 
S. 245 (1922), the Supreme Court observed (at pp. 
259-260) that a conception of the Commerce Clause 
which would bring the regulation of production 
within the scope of Federal power granted j by such 
clause 

I 

“would nationalize all industries, i{ would 
nationalize and withdraw from State jurisdic¬ 
tion and deliver to federal commercial control 
the fruits of California and the South, tjie wheat 
of the West and its meats, the cotton of tlje South, 
the shoes of Massachusetts, and the wqolen in¬ 
dustries of other States, at the very inception of 
their production or growth, that is, the fruits un¬ 
picked, the cotton and wheat ungather^d, hides 
and flesh of cattle yet ‘on the hoof/ woql yet un¬ 
shorn, and coal yet unmined, because they are, 
in varying percentages destined for arid surely 
to be exported to States other than those of their 
production.” (Italics ours.) 

Even the mere obstruction to manufacturing is not 
a direct obstruction to interstate commerce, Although 
it may affect it by reduced amount of godds to be 
carried in that commerce. This distinction has been 
continually recognized by the Supreme Court. 
United Mine Workers v. Coronado Coal Company, 
259 U. S. 344 (1922); Coronado Coal Cotnpany v. 
United Mine Workers, 268 U. S. 295 (1925|). 

37 . ! 



See, also, United Leather Workers v. Herkert, 265 
U. S. 457 (1924) ; Industrial Ass’n of San Francisco 
v. United States, 268 U. S. 64 (1925) ; and Levering & 
Garrigues v. Morrin, 289 U. S. 103 (1933). 

The decision in Hammer v. Dagenhart, 247 U. S. 
251 (1918), in which the Supreme Court held that, 
under the guise of regulating interstate commerce, 
Congress could not regulate the production of goods 
by closing the channels of interstate commerce to 
goods produced by child labor, is but the logical ap¬ 
plication of the distinction between production and 
commerce made in cases which both preceded and 
followed. Even the dissenting Justices in that case 
recognized (p. 277) that Congress could not directly 
“meddle” with production by establishment of regu¬ 
lations governing it, and dissented only upon the 
ground that the act there considered was sustainable 
as the exercise of the power of Congress to determine 
what might move in interstate commerce, its effect 
upon production being only indirect. 

See, also, the Child Labor Tax Case, Bailey v. 
Drexel Furniture Company, 259 U. S. 20 (1922). 

Moreover, the First and Second Employers’ 
Liability Cases, 207 U. S. 463 (1908) and 223 U. S. 
1 (1912)] respectively demonstrate that in exercising 
its power to regulate interstate and foreign commerce 
the Congress must restrict itself to a regulation of 
matters falling within the scope of that power and 
that if a statute which attempts to regulate matters 
falling wihin the scope of that power also purports 
to regulate matters which are beyond the scope of 
that power such statute is unconstitutional in toto. 
The First Employers’ Liability Case involved such a 
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statute (one providing for compensation for injuries 
to employees of interstate carriers regardless of the 
work in which they might be engaged at the time of 
injury), which was held unconstitutional, {whereas 
the Second Employers' Liability Case involved a 
statute which was restricted in its applicatiori to mat¬ 
ters falling within the scope of the power to {regulate 
interstate and foreign commerce (i. e., a statute pro¬ 
viding that injured employees were entitled to com¬ 
pensation only for injuries incurred while working in 
interstate commerce). That statute was upheld as 
constitutional. 

In the First Employers' Liability Case the Court 
said (at p. 498): I 


“The act then being addressed to allj common 
carriers engaged in interstate commerce, and im¬ 
posing a liability upon them in favor of any of 
their employees, without qualification <jr restric¬ 
tion as to the business in which the carriers or 
their employees may be engaged at thp time of 
the injury, of necessity includes subjects wholly 
outside of the power of Congress to regulate 
commerce. Without stopping to consider the 
numerous instances where although a common 
carrier is engaged in interstate commerce such 
carrier may in the nature of things alsp transact 
business not interstate commerce, although such 
local business may indirectly be relate^ to inter¬ 
state commerce, a few illustrations shewing the 
operation of the statute as to matters wholly inde¬ 
pendent of interstate commerce will serve to 
make clear the extent of the power wl|ich is ex¬ 
erted by the statute. * * *” 

After pointing out examples, the Court remarked 
with respect to the contention that one who engages 
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in interstate commerce thereby submits all of his busi¬ 
ness concerns to the regulating power of Congress 
(at pp. 502-503): 

“To state the proposition is to refute it. It 
assumes that because one engages in interstate 
commerce he thereby endows Congress with 
power not delegated to it by the Constitution, in 
other words, with the right to legislate concern¬ 
ing matters of purely state concern. It rests upon 
the conception that the Constitution destroyed 
that freedom of commerce which it was its pur¬ 
pose to preserve, since it treats the right to en¬ 
gage in interstate commerce as a privilege which 
cannot be availed of except upon such conditions 
as Congress may prescribe, even although the 
conditions would be otherwise beyond the power 
of Congress. It is apparent that if the contention 
were well founded it would extend the power of 
Congress to every conceivable subject, however 
inherently local, would obliterate all the limita¬ 
tions of power imposed by the Constitution, and 
would destroy the authority of the States as to all 
conceivable matters which from the beginning 
have been, and must continue to be, under their 
control so long as the Constitution endures.” 

See, also, Arkadelphia Milling Co . v. St. Louis 
S. W . Railway Company , 249 U. S. 134 (1919). 

In Oliver Iron Co. v. Lord , 262 U. S. 172 (1923), 
which involved mining operations, the Supreme 
Court said (at p. 178): 

“Mining is not interstate commerce, but, like 
manufacturing, is a local business subject to local 
regulation and taxation. * * * Its character in this 
regard is intrinsic, is not affected by the intended 
use or disposal of the product, is not controlled 
by contractual engagements, and persists even 
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though the business be conducted in clos^ connec¬ 
tion with interstate commerce. * * *” j 

In Chassaniol v. Greenwood , 291 U. S. 584 (1934), 
the Supreme Court said (at p. 587) : 

“Ginning cotton, transporting it to Green¬ 
wood, and warehousing, buying and cortipressing 
it there, are each, like the growing of ij:, steps in 
preparation for the sale and shipment in inter¬ 
state or foreign commerce. * * *” 

Reading the cases together from Kidd vj Pearson 
to Chassaniol v. Greenwood , two things are plain: 
First, that the Court in applying the rule laid down 
by Chief Justice Marshall in Gibbons v. figden, 9 
Wheat. 1 (1824), has construed the wo^rd “com¬ 
merce” in its natural import and hence as excluding 
the existence in the Federal Government of a power to 
regulate manufacture or production; second, that 
in so doing, it was not concerned with the meaning of 
words alone or employing a legalistic approach, but 
was guided primarily by the consideration ^hat, so to 
construe the commerce clause as to draw within the 
scope of the power granted thereby power to regu¬ 
late manufacture, production or the activities of pro¬ 
ducers in their capacity as such, would be destructive 
of our dual system of government and place it within 
the power of Congress to nationalize industry. 

So, here, the employer appellants in th^ir opera¬ 
tions at their respective plants are engaged iji a manu¬ 
facturing or similar business which is essentially as 
local as mining or agriculture. The mere fact that 
some of the raw materials used in manufacturing 
come from places outside the State where t^ie manu¬ 
facturing process takes place does not place the busi- 
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nesses of these appellants directly in interstate or for¬ 
eign commerce. Likewise, the mere fact that after 
the manufacturing is completed the products of each 
of those appellants, and also in the case of Bethlehem 
Shipbuilding Corporation, Ltd. some of the vessels 
repaired, may find their way into interstate or foreign 
commerce no more places the businesses of those ap¬ 
pellants directly in interstate or foreign commerce 
than the mining of coal that is subsequently hauled 
in interstate or foreign commerce or is used as fuel 
to that end or the growing of crops that move into 
such commerce places the mine operators and the 
farmers, respectively, directly in such commerce. 
What is done in all of these business enterprises indi¬ 
rectly and not directly affects commerce. Likewise, 
the labor relations of these industries do not and can 
not affect commerce directly. To hold otherwise 
would amount to a reversal of an unbroken line of 
Supreme Court decisions on the subject. 

In Addir v. United States , 208 U. S. 161 (1908), 
the Supreme Court held unconstitutional section 10 
of the Erdman Act of 1898, which provided in sub¬ 
stance that no employee should be required as a con¬ 
dition of employment to agree not to become or to 
remain a member of a labor organization and which 
made it a crime for any railroad to discriminate 
against or discharge an employee because of his mem¬ 
bership in a union. Adair, as agent of an interstate 
railroad, was indicted for discharging one Coppage 
because he was a member of a labor union. The Su¬ 
preme Court held the statute unconstitutional. It 
said (at pp. 178-179): 

“Manifestly, any rule prescribed for the conduct 

of interstate commerce, in order to be within the 
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competency of Congress under its power jto regu¬ 
late commerce among the states, must halve some 
real or substantial relation to or connectjon with 
the commerce regulated. But what ipossible 
legal or logical connection is there betjveen an 
employee’s membership in a labor organization 
and the carrying on of interstate commerce? 
Such relation to a labor organization cannot 
have, in itself and in the eye of the law, ajny bear¬ 
ing upon the commerce with which the employee 
is connected by his labor and services.” 


The Supreme Court, with prophetic discernment, 
presupposed almost precisely the precise statute 
which is involved in the present case and held it up 
as a horrible example of what might actually be en¬ 
acted into law if the statute involved in thje Adair 
case were sustained. The Court said (at J 5 p. 179- 
180): 


“Looking alone at the words of the statute for 
the purpose of ascertaining its scope arid effect, 
and of determining its validity, we hjold that 
there is no such connection between interstate 
commerce and membership in a labor organiza¬ 
tion as to authorize Congress to make it a crime 
against the United States for an ageiit of an 
interstate carrier to discharge an employee be¬ 
cause of such membership on his part, j If such 
a power exists in Congress it is difficuljt to per¬ 
ceive why it might not, by absolute regulation, 
require interstate carriers, under penalties, to 
employ, in the conduct of its interstate business, 
only members of labor organizations,: or only 
those who are not members of such Organiza¬ 
tions,—a power which could not be recognized 
as existing under the Constitution of the United 
States. No such rule of criminal liability as that 
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to which we have referred can be regarded as, 
in any just sense, a regulation of interstate com¬ 
merce. * * *” 

In the passage just quoted the Supreme Court gave 
as an example of a statute which no one would con¬ 
tend to be constitutional, a statute which would pur¬ 
port to limit employers to employing only members 
of labor organizations. Yet the present statute re¬ 
quires the employer to deal in collective bargaining 
with units of employees only through exclusive rep¬ 
resentatives designated by a Federal board and ex¬ 
pressly permits and so encourages the bringing about 
of a situation where legally employers could employ 
only members of a particular labor union. 

The Board in other cases has placed great reliance 
on the case of Texas & N. O. Ry. Co. v. Brotherhood 
of Railway Clerks, 281 U. S. 548 (1930). That case 
deals entirely with interstate transportation and then 
in a strictly limited manner. Without fear of con¬ 
tradiction, we assert that case has no bearing whatever 
on the situation presented in the Act now under con¬ 
sideration and the attempted enforcement thereof by 
the Board against any of the appellants here involved. 

The Supreme Court in the last year has made sev¬ 
eral pronouncements concerning the applicability of 
the Commerce Clause to certain of the recent legisla¬ 
tion of the Congress. In March, 1935, in holding 
unconstitutional the Railroad Retirement Act, the 
Court said in Railroad Retirement Board v. Alton 
R. Co., 295 U. S. 330, 55 S. Ct. 758 (at pp. 768, 773): 

“It results from what has now been said that 
the act is invalid because several of its insepar¬ 
able provisions contravene the due process of 
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law clause of the Fifth Amendment. Wje are of v 
opinion that it is also bad for another reason 
which goes to the heart of the law, ev|en if it 
could survive the loss of the unconstitutional 
features which we have discussed. The act is 
not in purpose or effect a regulation of interstate 
commerce within the meaning of the Constitu¬ 
tion. 

***** 

• 

“We feel bound to hold that a pension plan thus 
imposed is in no proper sense a regulation of the 
activity of interstate transportation. It is an at¬ 
tempt for social ends to impose by sheer pat non¬ 
contractual incidents upon the relation of em¬ 
ployer and employee, not as a rule or regulation 
of commerce and transportation between the 
states, but as a means of assuring a particular 
class of employees against old age dependency. 
This is neither a necessary nor an appropriate 
rule or regulation affecting the due fulfillment of 
the railroads’ duty to serve the public in inter¬ 
state transportation.” 

* 

The language just quoted is extremely pertinent to 
any consideration of the Act involved in [this suit. 
Like the Railroad Retirement Act declared uncon¬ 
stitutional in the foregoing case, the Act involved in 
this suit is “an attempt for social ends to iippose by 
sheer fiat” an unconstitutional condition upon the re¬ 
lation between employer and employee. 

Again, in May of 1935, in the case of Sckechter v. 
United States, 295 U. S. 495, 55 S. Ct. 837, 
the Supreme Court in an unanimous opinion holding 
void and unconstitutional the National Industrial 
Recovery Act, expressly held that Congress jcould not 
legislate with respect to hours and wages iii local in- 
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dustry. The whole opinion of the Court on that sub¬ 
ject, including the concurring, and even more far- 
reaching, opinion of Justice Cardozo (in which Jus¬ 
tice Stone joined), is directly pertinent in its applica¬ 
tion to the Act now under consideration. In that case 
the Supreme Court reaffirmed the view announced in 
a long line of prior decisions that the business of pro¬ 
duction, whether by manufacture, mining or farming, 
is not “in” interstate commerce, and then took up 
the question whether the labor relations of persons 
engaged in production was interstate and might be 
regulated under the Commerce Clause on the theory 
that they “affected” interstate commerce. In ex¬ 
amining that question the vice of the Recovery Act 
became clearly apparent, for it purported to cover all 
intrastate activities which “affected” interstate or 
foreign commerce. So, likewise, the Act involved in 
this case, as we have pointed out herein, purports to 
cover all intrastate activities which “affect” inter¬ 
state or foreign commerce. As the defendants in 
the Schechter case pointed out in their brief, all intra¬ 
state activities do affect interstate commerce, but the 
constitutional authority of the Congress extends only 
to such activities as directly affect interstate com¬ 
merce by burdening or obstructing it. The Supreme 
Court accepted this view and ruled (at pp. 850-851 
of 55 S. Ct.) : 

“In determining how far the federal govern¬ 
ment may go in controlling intrastate transac¬ 
tions upon the ground that they ‘affect’ interstate 
commerce, there is a necessary and well-estab¬ 
lished distinction between direct and indirect 
effects. The precise line can be drawn only as 
individual cases arise, but the distinction is clear 
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in principle. Direct effects are illustrated by 
the railroad cases we have cited, as, e. g., the 
effect of failure to use prescribed safety appli¬ 
ances on railroads which are the highways of 
both interstate and intrastate commerck injury 
to an employee engaged in interstate transporta¬ 
tion by the negligence of an employee engaged 
in intrastate movement, the fixing of rates for 
intrastate transportation which unjustly dis¬ 
criminate against interstate commerce. But 
where'the effect of intrastate transactions upon 
interstate commerce is merely indirect, such 
transactions remain within the domaiq of state 
power. If the commerce clause were construed 
to reach all enterprises and transactiohs which 
could be said to have an indirect effect upon 
interstate commerce, the federal authority would 
embrace practically all the activities of the 
people, and the authority of the state over its 
domestic concerns would exist only by suffer¬ 
ance of the federal government. Indeed, on such 
a theory, even the development of the state’s 
commercial facilities would be subject to federal 
control. * * * 

jfc A. 4r. jU. .y. 

“The question of chief importance Relates to 
the provisions of the code as to the l^ours and 
wages of those employed in defendants’ slaugh¬ 
terhouse markets. It is plain that these require¬ 
ments are imposed in order to govern the details 
of defendants’ management of their lcj>cal busi¬ 
ness. The persons employed in slaughtering and 
selling in local trade are not employed} in inter¬ 
state commerce. Their hours and wages have 
no direct relation to interstate commence. The 
question of how many hours these employees 
should work and what they should [ be paid 
differs in no essential respect from similar ques¬ 
tions in other local businesses which hajidle com- 
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modities brought into a state and there dealt in 
as a part of its internal commerce. * * * If the 
federal government may determine the wages 
and hours of employees in the internal commerce 
of a state, because of their relation to cost and 
prices and their indirect effect upon interstate 
commerce, it would seem that a similar control 
might be exerted over other elements of cost, also 
affecting prices, such as the number of employ¬ 
ees, rents, advertising, methods of doing business, 
etc. i All the processes of production and distri¬ 
bution that enter into cost could likewise be con¬ 
trolled. If the cost of doing an intrastate busi¬ 
ness is in itself the permitted object of federal 
control, the extent of the regulation of cost would 
be a question of discretion and not of power.” 

In his concurring opinion Justice Cardozo (at p. 
853 of 55 S. Ct.) said: 

“I find no authority in that grant for the regu¬ 
lation of wages and hours of labor in the intra¬ 
state transactions that make up the defendants’ 
business. As to this feature of the case, little can 
be added to the opinion of the court. There is 
a view of causation that would obliterate the dis¬ 
tinction between what is national and what is 
local in the activities of commerce. Motion at 
the outer rim is communicated perceptibly, 
though minutely, to recording instruments at the 
center. A society such as ours ‘is an elastic 
medium which transmits all tremors throughout 
its territory; the only question is of their size.’ 
Per Learned Hand, J., in the court below. The 
law is not indifferent to considerations of degree. 
Activities local in their immediacy do not be¬ 
come interstate and national because of distant 
repercussions. What is near and what is distant 
may at times be uncertain. * * *” 
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In passing it should be noted that both thp Rail¬ 
road Retirement Board and the Scheckte ?j cases, 
supra, were expressly decided on the ground that the 
respective statutes involved exceeded the Corjcimerce 
Clause power and violated the Tenth Amendment. 
The first case was also decided on the ground that the 
statute violated the Fifth Amendment and thej second 
case was also decided on the ground of improper dele¬ 
gation of legislative power. The latter grounds alone 
in the respective cases would have sufficed to, render 
the statutes unconstitutional, but the Supreme Court 
went further and decided each case on two grounds. 
Thus, the Supreme Court has twice emphasized 
within the last year the requirement that the limita¬ 
tion on the exercise of Federal power under tide Com¬ 
merce Clause must be strictly observed. 

In United States v. Butler, et al ., 296 U. S. —, 56 
S. Ct. 312 (1936), the Court in holding invalid the 
Agricultural Adjustment Act of 1933, said (at p. 
320 of 56 S. Ct.): | 

“From the accepted doctrine that thej United 
States is a government of delegated pokvers, it 
follows that those not expressly granted,! or rea¬ 
sonably to be implied from such as are conferred, 
are reserved to the states or to the peoble. To 
forestall any suggestion to the contrary, the 
Tenth Amendment was adopted. Tfye same 
proposition, otherwise stated, is that powers not 
granted are prohibited. None to regulate agri¬ 
cultural production is given, and therefore legis¬ 
lation by Congress for that purpose is forbidden. 

“It is an established principle that the attain¬ 
ment of a prohibited end may not be | accom¬ 
plished under the pretext of the exertion of pow¬ 
ers which are granted.”- 
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If, as held in the Sckechter case, the Federal Gov¬ 
ernment can not regulate hours and wages of employ¬ 
ees in intrastate business or industry, it goes without 
saying that the Federal Government can not prescribe 
the method of collective bargaining which shall take 
place between an employer, such as any one of the 
employer appellants, and its employees and can not 
otherwise interfere with the relations between such 
employers and their employees. The business of re¬ 
tailing chickens involved in the Sckechter case is no 
more a local matter than is the business of each of the 
employer appellants. In one case the chickens had 
moved in interstate commerce and were being sold 
after they had ceased to be in interstate commerce; in 
the other case the manufacturing, or other similar 
operation, takes place at a time before the completed 
articles pass into commerce. 

About five months ago in the case of Stout, et al. 
v. Pratt ; et al ., 12 F. Supp. 864 (District Court of the 
United States for the Western District of Missouri, 
Western Division), the National Labor Relations 
Act was held unconstitutional in toto . In granting a 
preliminary injunction against members of the Labor 
Board and “Regional Director for the Seventeenth 
Region, National Labor Relations Board”, enjoin¬ 
ing them from holding a hearing and from doing 
other acts, Judge Otis said (at pp. 867-868) : 

“The word ‘direct’ in the illustration and the 
word ‘directly’ in the familiar language, ‘that 
which directly affects commerce among the 
states,’ are indispensable and essential. The rea¬ 
son is that if the outside thing which is said to 
affect commerce does not ‘directly’ affect it, that 
is, if it itself does not impinge on commerce, then 
it has not yet reached the field to which the pow- 
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er of Congress is confined by the very words of 
the Constitution. 

“Manufacturing is not commerce nor anp part 
of commerce. Nothing more firmly is jestab- 
lished in constitutional law than that. Congress, 
therefore, under the commerce power cannot 
regulate manufacturing. Hence it cannot} regu¬ 
late the relations between employers and employ¬ 
ees in manufacturing, as commerce. Never can 
these relations be any part of commerce} De¬ 
fendants admit that. Defendants say, however, 
that commerce may be affected by these relations. 

“But it is absurd to say that the refusal of the 
owner of a flour mill to bargain collectively with 
his employees directly affects commerce £mong 
the states. How does it affect it? Defendants 
answer (no other answer is conceivable): If the 
owner will not bargain collectively with bis em¬ 
ployees, the employees may strike; if the em¬ 
ployees strike, production will be curtailed; if 
production is curtailed, less flour will be ex¬ 
ported in commerce; and so commerce is les¬ 
sened and thus affected. 

“It is difficult to imagine anything more re¬ 
mote from another and less directly connected 
with it than is the first step in this suggested 
chain of events from and with the las^ The 
mere statement of this reasoning exposes }ts lack 
of reason. Elaborate exposition of its uflsound- 
ness involves an assumption I am not willing to 
make, that any individual can be found who seri- 
iously will maintain that interstate corhmerce 
directly is affected by the manner in wfjich an 
employer bargains with his employees. To use 
the phrase employed in the Schechter Caie A. L . 
R. Schechter Poultry Corp . v. U. S. 295 U. S. 
495, 554, 55 S. Ct. 837, 79 L. Ed. 1570, 9 f A. L. 
R. 947, by Justice Cardozo, a moiie ‘dis¬ 
tant repercussion’ than is the suggested result of 
a lessened commerce from the faraway cause of 
a refusal of collective bargaining the wit of man 
cannot conceive.” I 
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Despite what has been said by the courts in the 
foregoing and many other decisions, the Board en¬ 
deavors to sustain its power and jurisdiction on the 
ground that manufacturing is merely part of the 
“flow”, “current” or “stream” of interstate commerce. 
Obviously it is no such thing, and the Board’s conten¬ 
tion in this respect has been so adequately answered 
in a recent decision that we hardly feel that we can 
add anything to what was said in that decision. We 
refer to Bendix Products Corporation v. L. W . 
Beman, et al., decided March 24, 1936, by Judge 
Barnes (D. C., N. D. of Ill.) not yet reported. The 
opiniori in that case is set forth in full in Appendix B 
hereto. * 

It must thus be clear beyond any doubt that regu¬ 
lation of labor relations is not a regulation of com¬ 
merce, and is beyond the power of Congress. The 
Congress would bring such regulation within the 
Commerce Clause because labor relations “affect” in¬ 
terstate commerce. It would thus substitute for the 
words of constitutional grant a broader grant. Had 
the framers of the Constitution undertaken to give 
to the Congress a broad grant of authority to regu¬ 
late all matters “affecting interstate commerce” the 
Constitution would never have been arrived at by the 
Constitutional Convention or by the people. It is 
only in exceptional cases that the Commerce Clause 
may be extended, consistently with the purpose of 
the Constitution and the scheme of our government to 
the regulation of any intrastate activities at all,—and 
then only to remove the intrastate practice or activity 
which directly and not remotely constitutes a direct 
obstruction or burden upon that commerce. Such is 
the basis of the consistent rule of the Supreme Court 
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in respect of direct and indirect effects,—a rdle em¬ 
phatically affirmed in the Schechter case. 

In United States v. Butler, et al., supra, tjhe Su¬ 
preme Court said (at p. 318 of 55 S. Ct.): 

“Each state has all governmental powers save 
such as the people, by their Constitution, have 
conferred upon the United States, denied) to the 
states, or reserved to themselves. The federal 
union is a government of delegated powers. It 
has only such as are expressly conferred upon it 
and such as are reasonably to be implied from 
those granted. In this respect we dif¥efr radi¬ 
cally from nations where all legislative power, 
without restriction or limitation, is vested in a 
parliament or other legislative body subject to 
no restrictions except the discretion of its; mem¬ 
bers. 

“Article I, Section 8, of the Constitution vests 
sundry powers in the Congress. * * *” 

It is thus clear beyond any doubt that the Act can 
not be sustained under the Commerce Clause ajid con¬ 
sequently it constitutes an illegal attempt to extend 
the field of Federal power. It follows that the Board 
is without any jurisdiction whatsoever over t^ie em¬ 
ployer appellants and their relations with th^ir em¬ 
ployees at their respective plants. J 

As the Supreme Court has frequently said^ if the 
Commerce Clause of the Federal Constitution 'fvere so 
interpreted as to give to Congress the power tp regu¬ 
late matters having an indirect effect upon interstate 
commerce, and more especially the power to regu¬ 
late manufacturing operations on the ground that a 
concern engaged therein is also engaged in interstate 
commerce, the line of demarcation between the 
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powers of the Federal Government and those of the 
governments of the several States would disappear 
and the Federal Government would be empowered 
to regulate all matters regardless of their nature. 

Whatever the answer to the question under con¬ 
sideration may be, it remains true that, if Congress 
has the power to legislate upon subjects of purely 
local concern, any power that the States may have in 
this regard becomes subservient to the will of Con¬ 
gress, since their regulation will retain the force of 
law only so long as Congress shall deem it proper 
not to enact laws in conflict therewith. The sov¬ 
ereignty of the several States would thus become a 
mere contingency and the doctrine that the Federal 
Government is one of delegated powers would be so 
reversed that it might well be said that the govern¬ 
ments of the several States are governments of dele¬ 
gated powers. It was for the precise purpose of 
preventing any such eventuality that the Ninth and 
Tenth Amendments to the Constitution of the United 
States were adopted. We submit, therefore, that 
being beyond the commerce power of the Federal 
Government the National Labor Relations Act is 
invalid and unconstitutional as violating the Tenth, 
and also the Ninth, Amendment to the Constitution 
of the United States. 

Irrespective of the seeming breadth of the com¬ 
merce power lodged in the Federal Government, 
even that power is limited by the provisions and 
restrictions of the Fifth Amendment, as has been 
held many times. It is axiomatic, as was said by the 
Supreme Court in the Adair case, supra, (at p. 180) : 
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“We need scarcely repeat what this c^urt has 
more than once said, that the power to J regulate 
interstate commerce, great and paramount as 
that power is, cannot be exerted in violation of 
any fundamental right secured by oth^r provi¬ 
sions of the Constitution. Gibbons v. tygden, 9 
Wheat. 1, 196 ; Lottery Case , 188 U. S. 3)21, 353.” 

Only recently the Supreme Court restated that rule 
in the case of Railroad Retirement Board v. Alton, 
supra, saying (at p. 761 of 55 S. Ct.) : 

“All agree that the pertinent provisiop of the 
Constitution is Article 1, § 8, Clause 3, which 
confers power on the Congress ‘to regulate Com¬ 
merce * * * among the several States * * * ’ 
and that this power must be exercised in subjec¬ 
tion to the guarantee of due process of 14w found 
in the Fifth Amendment.” 

While it is clear that the Act under consideration 
fails to square with the Tenth Amendment as exceed¬ 
ing the commerce powers, in Point II of thjis Argu¬ 
ment we will discuss the constitutionality o^ the Act 
with respect to the Fifth Amendment. 

II. 

The Act Violates the Fifth Amendment to the 
Constitution of the United States. 

The Act directly and deliberately intrudes! between 
employer and employee to prevent that freedom of 
contractual relationship long held to exist between 
an employer and his employee. Unless this intended 
intrusion is accomplished by the Act, the Att would 
be utterly useless for the purposes sought to be accom¬ 
plished thereby. As long as the Act stands and the 
Board persists in enforcing its provisions against the 


appellants, just so long will there be actual as well 
as threatened damage to them that will prevent that 
freedom of contract guaranteed to them by the Fifth 
Amendment. 

In Adair v. United States, supra, on the Fifth 
Amendment question the statute involved in that case 
was held to be an infringement of the liberty and 
property rights of both employer and employee. 
Upon that point the Supreme Court stated (at pp. 
172-173): 

“The first inquiry is whether the part of the 
10th section of the act of 1898 upon which the 
first count of the indictment was based is repug¬ 
nant to the 5th Amendment of the Constitution, 
declaring that no person shall be deprived of 
liberty or property without due process of law. 
In our opinion that section, in the particular 
mentioned, is an invasion of the personal liberty, 
as well as of the right of property, guaranteed 
by that Amendment. Such liberty and right 
embrace the right to make contracts for the 
purchase of the labor of others, and equally 
the i right to make contracts for the sale of 
one’s own labor; each right, however, being 
subject to the fundamental condition that 
no contract, whatever its subject-matter, can 
be sustained which the law, upon reasonable 
grounds, forbids as inconsistent with the public 
interests, or as hurtful to the public order, or as 
detrimental to the common good. * * * With¬ 
out stopping to consider what would have been 
the rights of the railroad company under the Sth 
Amendment, had it been indicted under the act 
of Congress, it is sufficient in this case to say that, 
as agent of the railroad company, and, as such, 
responsible for the conduct of the business of one 
of its departments, it was the defendant Adair’s 
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right—and that right inhered in his personal 
liberty, and was also a right of property—to 
serve his employer as best he could, so long as 
he did nothing that was reasonably forbidden by 
law as injurious to the public interests. It was 
the right of the defendant to prescribe the terms 
upon which the services of Coppage would be 
accepted, and it was the right of Coppage to 
become or not, as he chose, an employee of the 
railroad company upon the terms offered to him. 
Mr. Cooley, in his treatise on Torts, p. 278, well 
says: ‘It is a part of every man’s civil rights that 
he be left at liberty to refuse business relations 
with any person whomsoever, whethqr the re¬ 
fusal rests upon reason, or is the result of whim, 
caprice, prejudice, or malice. With his reasons 
neither the public nor third persons have any 
legal concern. It is also his right to have busi¬ 
ness relations with anyone with whoijn he can 
make contracts, and, if he is wrongfully deprived 
of this right by others, he is entitled to redress.’ 

“ ‘ * * of course, the liberty of contract 

relating to labor includes both parties t^> it. The 
one has as much right to purchase as th^ other to 
sell labor.’ * * * ” 


The Supreme Court went on to point out that the 
liberty of an individual to contract might be limited 
“under the pressure of great dangers,” by reasonable 


regulations which might be demanded for j:he safety 
of the general public, and then said (at p. 174) : 


“While, as already suggested, the right of lib¬ 
erty and property guaranteed by the Constitu¬ 
tion against deprivation without due process of 
law, is subject to such reasonable restraints as the 
common good or the general welfare may re¬ 
quire, it is not within the functions of govern¬ 
ment—at least in the absence of contract between 
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the parties—to compel any person in the course 
of his business and against his will to accept or 
retain the personal services of another, or to 
compel any person, against his will, to perform 
personal services for another. The right of a 
person to sell his labor upon such terms as he 
deems proper is, in its essence, the same as the 
right of the purchaser of labor to prescribe the 
conditions upon which he will accept such labor 
from the person offering to sell it. So the right 
of the employee to quit the service of the em¬ 
ployer, for whatever reason, is the same as the 
right of the employer, for whatever reason, to 
dispense with the services of such employee. It 
was the legal right of the defendant, Adair,— 
however unwise such a course might have been, 
—to discharge Coppage because of his being a 
member of a labor organization, as it was the 
legal right of Coppage, if he saw fit to do so,— 
however unwise such a course on his part might 
have been,—to quit the service in which he was 
engaged, because the defendant employed some 
persons who were not members of a labor organ¬ 
ization. ' In all such particulars the employer 
and the employee have equality of right, and 
any legislation that disturbs that equality is an 
arbitrary interference with the liberty of contract 
which no government can legally justify in a free 
land.” 

The Supreme Court thus emphatically affirmed the 
right of a person to sell his labor upon his own terms 
as well as the right of the employer to prescribe the 
conditions on which he will contract for such labor. 
It can not be contended that these rights are not 
equally infringed by a statute which on the one hand 
precludes the employee from dealing with his em¬ 
ployer at all and precludes the employer from dealing 
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with his employee, except through a thirjd party— 
in these cases some particular union. 

Likewise a statute which interferes ini any other 


way with the freedom of contract between the em¬ 
ployer and the employee infringes the conjstitutional 
rights of both the employer and the emplojyee. 

In Coppage v. State of Kansas, 236 U. S. 1 (1915), 


the Supreme Court held unconstitutional, as violat¬ 
ing the due process provisions of the Federal Consti¬ 
tution, a Kansas statute making it a misddmeanor to 
require an employee as a condition of employment 
not to join or remain a member of a labor, organiza¬ 
tion. In the majority opinion Mr. Justice Pitney 
assumed that in the case of Adair v. United States, 
supra , the Court had decided a question thit was “not 
distinguishable in principle from the ond now pre¬ 
sented”, and he refused to concede that there was any 
difference between discharging an emplo) r ee for be¬ 
ing a member of a labor union and hiring an em¬ 
ployee only on the promise by the latter th^t he would 
not become a member of a union. 

In the Coppage case the Court said (at p. 12) : 

“The constitutional right of the employer to dis¬ 
charge an employee because of his njembership 
in a labor union being granted, can th£ employer 
be compelled to resort to this extremd measure? 
May he not offer to the employee an option, such 
as was offered in the instant case, to remain in 
the employment if he will retire from the union; 
to sever the former relationship only! if he pre¬ 
fers the latter? Granted the equal freedom of 
both parties to the contract of employment, has 
not each party the right to stipulate upon what 
terms only he will consent to the inception, or 
to the continuance, of that relationship? And 
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may he not insist upon an express agreement, in¬ 
stead of leaving the terms of the employment to 
be implied? 

Ss. 

'T* 

“The principle is fundamental and vital. In¬ 
cluded in the right of personal liberty and the 
right of private property—partaking of the 
nature of each—is the right to make contracts for 
the acquisition of property. Chief among such 
contracts is that of personal employment, by 
which labor and other services are exchanged for 
money or other forms of property. If this right 
be struck down or arbitrarily interfered with, 
there is a substantial impairment of liberty in the 
long-established constitutional sense. The right 
is as essential to the laborer as to the capitalist, 
to the poor as to the rich; for the vast majority 
of persons have no other honest way to begin to 
acquire property, save by working for money.” 

See, alsd, Wolff Packing Co. v. Industrial Court , 
262 U. S. 522, 536 (1923). 

In Hitchman Coal & Coke Company v. Mitchell , 
245 U. S. 229 (1917), in which the Court affirmed 
the granting of an injunction against a labor union 
restraining it from inducing the employees of a coal 
company to join the union in violation of a contract 
of employment which made non-membership in such 
union a condition of employment, the Supreme Court 
said (at p. 250): 

“That the plaintiff was acting within its law¬ 
ful rights in employing its men only upon terms 
of continuing non-membership in the United 
Mine Workers of America, is not open to ques¬ 
tion. | Plaintiff’s repeated costly experiences of 
strikes and other interferences while attempting 
to Tun union’ were a sufficient explanation of its 
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resolve to run ‘non-union’, if they were needed. 
But neither explanation nor justification is 
needed. Whatever may be the advantages of 
‘collective bargaining,’ it is not bargaining at all, 
in any just sense, unless it is voluntary on both 
sides. The same liberty which enables men to 
form unions, and through the union to enter into 
agreements with employers willing to agree, en¬ 
titles other men to remain independent of the 
union and other employers to agree jvith them 
to employ no man who owes any allegiance or 
obligation to the union. In the latter case, as in 
the former, the parties are entitled to be pro¬ 
tected by the law in the enjoyment of the benefits 
of any lawful agreement they may m^ke. This 
court repeatedly has held that the employer is as 
free to make non-membership in a union a condi¬ 
tion of employment, as the working itian is free 
to join the union, and that this is a part of the 
constitutional rights of personal liberty and pri¬ 
vate property, not to be taken away even by legis¬ 
lation, unless through some proper jxercise of 
the paramount police power.” (Citing Adair 
v. United States, supra; Coppage v. Kansas, 
supra.) 

% 

See, also, Allgeyer v. Louisiana , 165 U. S. 578 
(1897); Adkins v. Children’s Hospital , 261 U. S. 
525 (1923). 

These decisions are the settled law as Enunciated 
by the Supreme Court and have never been ques¬ 
tioned or overruled by that tribunal. They are bind¬ 
ing upon this Court. It is too clear to require state¬ 
ment that there is as great an infringement of the 
rights of personal liberty and private prope rty, which 
are protected by the Fifth Amendment, to compel an 
employer (as ultimately attempted by t^ie Act in 
these cases) to bargain with some union as the exclu- 



sive representative of its employees with respect to a 
contract of employment, as it is to prohibit an em¬ 
ployer ( as was attempted in the cases just reviewed) 
from refusing to enter into or to continue such a con¬ 
tract. 

The proposition will not admit of argument. 

The Act is unreasonable, arbitrary and capricious 
for the further reason that by its regulatory powers it 
curtails and trammels the employer in his relations 
with his employees and imposes onerous conditions 
upon him amounting to an actual coercion, while on 
the other hand it leaves the employees all the freedom 
they heretofore had, gives them weapons with which 
to coerce the employer and to secure the aid of the 
Board in so doing, and permits labor unions to in¬ 
timidate employees or groups of employees without 
restraint in so far as the Act is concerned. Moreover, 
under Section 9(b) of the Act the Board by decid¬ 
ing the appropriate unit for collective bargaining 
may in reality impose not only on the employers but 
on employees as well that type of organization that 
shall be the exclusive representative of the employees 
in collective bargaining. In accordance with its 
predilection of the moment, the Board may prescribe 
the unit (whether employer, craft, plant or sub¬ 
division thereof) through which employees must 
select their representatives. The provision that the 
Board may choose a craft unit makes it possible that 
all the employees at any plant may have imposed 
upon them representatives selected by employees else¬ 
where to whom they may be unfriendly and even an¬ 
tagonistic. It would be hard to find a power which 
permits of a more unreasonable, arbitrary and capri¬ 
cious result. 
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The position taken by the Board in issuing its 
complaints involved in the unfair labor practice cases 
here involved is unreasonable, arbitrary arjid capri¬ 
cious. The Act prescribes by Section 10 (b) that 

“Whenever it is charged that any persdn has en¬ 
gaged in or is engaging in any such unfair labor 
practice, the Board, * * * shall have power to 
issue and cause to be served upon such person a 
complaint stating the charges in that respect, 
'*' **’\ (Italics ours.) ! 

The Board in its complaints involved in tfie unfair 
labor practice cases has not contented itself with a 
statement of charges as prescribed by tjie above 
statutory provision, but has predetermined and pre¬ 
judged the existence of jurisdictional or fundamental 
facts upon which it bases its own jurisdiction in the 
premises, and likewise has predetermined and pre¬ 
judged the correctness of the charges and has in 
effect condemned the employer appellants before the 
world as employers guilty of engaging in unfair 
labor practices against their employees and as viola¬ 
tors of the laws of the United States. Such com¬ 
plaints allege not only the nature of the charges but 
assume unequivocally the veracity of them as 
backed by the predetermination and prejudgment 
of the Board. | 

As recently as April 6, 1936, in the cas^ of Jones 

V. Securities and Exchange Commission, -4 - U. S. 

——, 56 S. Ct. 654, the Supreme Court g^ve ample 
warning to administrative bodies that ifnight be 
tempted to exercise their functions arbitrarily. 
Among other things, the Court said (at p. 662) : 

i 
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“The philosophy that constitutional limita¬ 
tions and legal restraints upon official action may 
be brushed aside upon the plea that good, per¬ 
chance, may follow, finds no countenance in the 
American system of government. * * * ” 


III 

The Act Violates Additional Provisions of the Con¬ 
stitution of the United States. 

We have discussed at some length the two most 
important 1 constitutional features involved, and for 
that reason will only briefly discuss the others, al¬ 
though each of them establishes the invalidity of the 
Act 


(a) Article Three of the Constitution 

The Act by Section 10 places in the hands of the 
Board, its agents and agencies the trial of facts and 
the application of legal principles, completely ousting 
the courts of any jurisdiction, except upon review. 

The Board is empowered by the Act to find even 
those facts upon which jurisdiction itself is based. 
This renders the Act invalid. In Crowell v. Benson, 
285 U. S. 22 (1932), the Court had under considera¬ 
tion an injury compensation statute enacted by Con¬ 
gress. By terms of the statute under consideration 
facts were to be administratively determined by a 
commissioner including the facts (1) whether the 
relation of employer and employee existed, and (2) 
whether the injury took place on navigable water. 
The determination of both facts was a condition 
precedent to a recovery. The Court held that the 
determination of fundamental or jurisdictional facts 
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upon which constitutional rights are based is a ijnatter 
for the judicial and not the administrative side !of the 
Government. The Court said (at pp. 60, 64) : 

“In cases brought to enforce constitutional 
rights, the judicial power of the United jStates 
necessarily extends to the independent determi¬ 
nation of all questions, both of fact and law, 
necessary to the performance of that supreme 
function. 


* 


* 


* 






“As the question is one of the constitutional au¬ 
thority of the deputy commissioner as an admin¬ 
istrative agency, the court is under no obligation 
to give weight to his proceedings pending the 
determination of that question. If thej court 
finds that the facts existed which gave tjhe de¬ 
puty commissioner jurisdiction to pass upon the 
claim for compensation, the injunction yvill be 
denied in so far as these fundamental questions 
are concerned; if, on the contrary, the cjDurt is 
satisfied that the deputy commissioner had no 
jurisdiction of the proceedings before him, that 
determination will deprive them of their) effec¬ 
tiveness for any purpose. We think that the 
essential independence of the exercise of the 
judicial power of the United States in fhe en¬ 
forcement of constitutional rights requires that 
the Federal court should determine sdch an 
issue upon its own record and the facts elicited 
before it.” 

That doctrine was affirmed only recently) in the 
case of St. Joseph Stockyards Company v. i Jnited 

States, et al., - U. S. - (decided April 27, 

1936). 

In the instant cases, according to the Act, the 
Board may determine the facts upon which, and 
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solely upon which, its jurisdiction may be based. 
Such facts being only for a court of competent juris¬ 
diction to pass upon, we are here asking that the trial 
court hear the facts and render a determination 
thereon, as to whether or not the Board has any juris¬ 
diction to proceed with the hearings against certain 
of the appellants and the holding of elections among 
the employees of others of the appellants. To per¬ 
mit the Board to determine the fundamental and 
jurisdictional facts is to permit it to invade the func¬ 
tions of the courts. See Ohio Valley Water Com¬ 
pany v. Ben Avon Borough, 253 U. S. 287 (1920) ; 
Ng Fung Ho. v. White, 259 U. S. 276, 284 (1922) ; 
and Phillips v. Commissioner, 283 U. S. 589, 600 
(1931.) 

(b) Fourth Amendment to the Constitution 

The powers of search and seizure contained in 
Section 11 (1) are so broad and unlimited that they 
violate the prohibition contained in the Fourth 
Amendment. Federal Trade Commission v. Ameri¬ 
can Tobacco Co., 264 U. S. 298 (1924). Certain it 
is that these employer appellants or other employers 
in like situation could not be secure in their papers 
and effects, when demand is made for them or for 
their inspection, for anyone offering opposition is 
faced with the fear of punishment by fine or im¬ 
prisonment for willfully resisting, preventing, imped¬ 
ing or interfering with any member of the Board or 
any of its agents or agencies as set forth in Section 
12 of the Act. 
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(c) Seventh Amendment to the Constitution 

The obligations and relations between employer 
and employee, contracts of employment, debts cheated 
by labor or for labor, are all matters cognizable in 
the proper judicial tribunal. An administrative body 
may not intervene and constitutionally substitute 
itself not only for the judge but for the jury a^ well. 
It will be noted that the Act by Section 10 (cj even 
purports to give the Board the power to order phe re¬ 
instatement of employees with back pay. While that 
feature is not as yet directly involved in any of these 
cases, nevertheless the Board by virtue of Section 10 
(b) may amend its complaint any time prior to the 
issuance of an order based thereon. Therefore, so 
long as a hearing is pending and until an order] based 
on the complaint is issued, the Board may am^nd its 
complaint and issue thereon an order requiring rein¬ 
statement with back pay. In the complaint issued by 
the Board against the Brown Shoe Company], Inc., 
the Board charged that certain employees because of 
union activities had not been promoted to more re¬ 
munerative work (R. 36). Consequently if the hear¬ 
ing is had the Board purporting to act under yvliat it 
believes to be its powers may well order promotion 
with back pay. It is not necessary to do mofe than 
to point out that any such order would be viplative 
of the Seventh Amendment, which guarantees the 
right to trial by jury. 



IV 


The Holding of the Threatened Hearings and Elec¬ 
tions and of Proceedings Connected Therewith is 
Imminent and will Inflict Irreparable Injury upon 
ihe Appellants, to Prevent Which They Have No 
Timely, Plain, Adequate or Complete Remedy at 
Law, and Accordingly are Entitled to Injunctive 

Relief. 

As shown hertofore under Point II of the Argu¬ 
ment, an employer enjoys the constitutionally guaran¬ 
teed right to contract and bargain freely with his 
employees and his employees equally have the consti¬ 
tutionally guaranteed right to contract and bargain 
freely and individually with their employer. Fur¬ 
thermore, both the employer and employee have the 
constitutionally guaranteed right to maintain an 
existing contractual relationship. Such a relation¬ 
ship is a property right. Adair v. United States, 
supra; Coppage v. State of Kansas, supra; Mont¬ 
gomery v. Pacific Electric Railway Co., 258 Fed. 
382, 388 (C. C. A. 9th, 1919) ; Adkins v. Children's 
Hospital, supra; and Hitchman Coal & Coke Co. 
v. Mitchell, supra. 

Even though in certain of the instant cases employ¬ 
ees of some of the appellants have not joined in the 
suits or have not filed separte suits, nevertheless where 
the whole theory of the Act rests upon the joint com¬ 
pulsion of employer and employee, the employer has 
the right to call upon the court to consider its effect 
upon the employee. Adkins v. Children's Hospital, 
supra (the Hospital’s case) ; Wolff Packing Co. v. 
Industrial Court, supra. Likewise, in a case brought 
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by an employee the court may consider its effect upon 
the employer. Adkins v. Children’s Hospital , supra 
(the employee’s case) ; Truax v. Raich, 239 U. S. 33 
(1915) ; and Hammer v. Dagenhart, supra. 

Any statute that interferes with such rights and any 
administrative action taken pursuant thereto which 
interferes with such rights is, as before shown, }nvalid 
and unconstitutional, and, furthermore, any siich ad¬ 
ministrative action constitutes a genuine, recognized 
damage to those persons whose rights are thu£ inter¬ 
fered with and whose property rights are thereby 
destroyed. Hichman Coal & Coke Co. v. Mitchell, 
supra; Adkins v. Children’s Hospital, supra ; and 
Truax v. Raich, supra . 

As shown before, the employer appellants have 
existing contracts with their employees and while it 
will no doubt be argued that these contracts a|re con¬ 
tracts at will, nevertheless all contracts of employ¬ 
ment, including contracts at will, are subject !to pro¬ 
tection. Hitchman Coal & Coke Co. v. J\^\itchell, 
supra; and Truax v. Raich, supra. ! 

l 

1 . Each of the Appellants is Threatened icith 
Immediate Irreparable Injury . 

In the case of Bethlehem Shipbuilding Corpora¬ 
tion, Ltd., it will be recalled that one of the hearings 
is called and that in the case of Cabot Manufacturing 
Company the hearing is called for the purpose of 
determining whether an election shall be held. In 
the cases of Beaver Mills and Pilgrim, et al.j^ such a 
hearing has been held and it has been determined 
that an election shall be held by the Board. The next 
step is well illustrated by what is threatened by the 


69 


hearings in the unfair labor practice cases here in¬ 
volved. 

The ! various unfair labor practice hearings 
scheduled as set forth in the respective bills and 
amended bills are each a step openly directed against 
the particular employer in a series of steps prescribed 
by the Act each and all of which will cause irrepar¬ 
able damage to that employer. That series of steps 
constitutes a chain of causation and will be followed 
out in accordance with the provisions of the Act to 
the ultimate, genuine and irreparable damage of the 
personal and property rights of the employers. Un¬ 
less such hearings shall be prevented, such damage 
will be suffered, for it cannot be presumed that the 
Board will not carry out the action which the provis¬ 
ions of the Act clearly reveal is its duty thereunder. 
Accordingly, the holding of the respective hearings 
and elections will be the proximate cause of the dam¬ 
age suffered by the particular appellants. The Act 
provides for the holding of each of the proposed hear¬ 
ings to determine if a particular employer has en¬ 
gaged in the alleged so-called unfair labor practices 
set forth in the Board’s complaint. 

It is pertinent at this point to consider what would 
happen if the Board should proceed with its threat¬ 
ened hearings. Taking the case of any one of the em¬ 
ployer appellants, if the Board shall find that the 
employer has engaged in any one of the so-called un¬ 
fair labor practices charged against it or any other 
unfair labor practices that may be charged against 
it in any amended complaint, the Board would issue 
a cease and desist order (Sec. 10 (c)). At that point 
the employer either would be coerced into accepting 
the cease and desist order and involuntarily acceding 
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thereto, which the employer is unwilling tq do or, 
upon a failure to cease and desist, the Board] pursu¬ 
ant to Section 10 (c) of the Act, would apply to any 
United States Circuit Court of Appeals (or to a Dis¬ 
trict Court if the Circuit Court is in vacation) in 
which circuit (or district) the alleged unfair labor 
practices occurred or any circuit (or district) iji which 
the employer resides or transacts business for the en¬ 
forcement of the Board’s order. That give^ a very 
broad judicial field in which the Board may play. 
A notable example of what this means is illustrated by 
the proceedings growing out of a certain coknplaint 
against Friedman-Harry Marks Clothing Cqmpany, 
which has a factory in Richmond, Virginia, and hear¬ 
ing had before the Board based on such corhplaint. 
In that case after the hearing was had on certain un¬ 
fair labor practices alleged to have occurred! at such 
factory, the Board determined that the employer had 
engaged in such practices. Acting under j Section 
10 (f), the employer filed its petition with th^ United 
States Circuit Court of Appeals for the Foujrth Cir¬ 
cuit, in which circuit Richmond, Virginia, is lo¬ 
cated, praying that the order of the Board tie modi¬ 
fied or set aside. After such petition had befen filed, 
the Board filed its own petition for the enforcement 
of the same order with the United States Circuit 
Court of Appeals for the Second Circuit, apparently 
because of the fact that either the employer! resided 
in New York or transacted some business tljiere. If 
that is not an arbitrary and unreasonable harassment, 
it would be hard to point one out. 

The purpose of the Act in providing for an appli¬ 
cation by the Board to a court is to permit it to secure 
a mandatory injunction to enforce obedienqe to the 
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cease and desist order. Furthermore, while it is 
likely that the Board will follow up a disobeyed 
cease and desist order as above mentioned, on the 
other hand, the Board after issuing the cease and de¬ 
sist order might not carry the matter further, thus 
leaving the employer with an outstanding order 
against it with no recourse to expunge it without re¬ 
sorting to review proceedings before the appropriate 
Circuit Court of Appeals, as provided in Section 10 
(f), but if the employer should itself seek a review 
it might find itself prevented from arguing the consti¬ 
tutionality of the Act, as we shall point out herein¬ 
after. Also, the Board, unless enjoined, might pro¬ 
ceed with the presently proposed hearings to the 
point of taking testimony, with all the attendant incon¬ 
veniences and losses, and then fail to enter any order, 
a review of which would be available to the employer 
if it should wish to have the proceedings reviewed. In 
such a course the employer would have gone through 
all of the difficulties and harrassments without being 
cleared of the unfair charges and without being pros¬ 
ecuted to the extent that it could itself attempt some 
relief. Furthermore, we wish to point out, as adding 
considerable importance to what we will discuss here¬ 
inafter, that while the Board has the right to proceed 
for a review from the Circuit Court of Appeals to 
the Supreme Court of the United States upon writ of 
certiorari or certificate (Sec. 10 (e)), no similar right 
is extended to any other party. Section 10 (f) is re¬ 
markably silent in this respect, giving an employer 
the right only to go so far as the appropriate Circuit 
Court bf Appeals but with no subsequent right of re¬ 
view. 
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In connection with the proposed hearings, and in 
order to obtain what the Board may consider to be 
necessary facts, it will take advantage of aid pursue 
the broad investigatory powers referred to in Section 
11 (1) of the Act. That Section purports to give 
power to the Board or any of its agents or agencies, to 
enter upon a fishing expedition of the most Unlimited 
nature for the purpose of examining all tljie papers, 
documents and private and confidential fi^es of the 
employers, even though in fact none of their contents 
might be relevant at all to the issue involved. The 
contents of all such papers would becoijie public 
knowledge. Under the provisions of the Same Sec¬ 
tion subpoenas may be issued to anyone, incl uding the 
officials and employees of the employers, and they 
necessarily would have to attend the hearings, thus 
causing an interruption of the normal business of the 
employers. 

Section 11(1) further provides that the Attendance 
of witnesses and the production of evidence may be 
required from any place in the United Stages, or any 
Territory or possession thereof, at any jlesignated 
place of hearing. In the Rules and Regulations of 
the Board it is provided that hearings ma| be trans¬ 
ferred from place to place (Article II, Sec|. 37), and 
according to said Rules and Regulations the fees and 
traveling expenses of witnesses summoned by the 
employers in protecting their rights woul^ all have 
to be borne by the employers (Article II, Sec. 21). 

Furthermore, none of the losses that will be sus¬ 
tained by the employers, whether they bd sustained 
because of lowered profits or a disappearance of 
profits entirely or whether they be sustained because 
of the payment of counsel fees, witness fees and mile- 

i 

I 
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age, traveling expenses, hotel bills and incidental ex¬ 
penses flowing from such proceedings, are or will be 
in anywise recoverable by the employers. 

Moreover, it is provided by Section 12 that any 
person who shall willfully resist, prevent, impede or 
interfere with any member of the Board, or any of its 
agents or agencies, in the performance of duties under 
the Act shall be punished by a fine of not more than 
$5,000 or by imprisonment for not more than one 
year, or both. Consequently, in view of the severe 
punishment that might be meted out, it is perfectly 
clear that the employers and their officials and em¬ 
ployees are always in a position to be coerced into 
acceding to the whims and fancies of the Board or 
any of its agents or agencies, even to the point where 
the employers, their officials and employees, would 
have to abandon their constitutional rights of per¬ 
sonal liberty, of private property and of security in 
their papers and effects in order to save a sojourn in 
jail or the payment of a large fine. 

The holding of the elections in certain of the 
instant cases, the holding of the hearings in others of 
them, and proceedings connected therewith, without 
the slightest doubt, will keep labor relations at the 
respective plants in a disturbed state with resulting 
lowered efficiency and increased production costs. 
So long as that situation continues the employer ap¬ 
pellants will find it difficult to continue normal oper¬ 
ations in their businesses and normal relations with 
their employees. From a realistic standpoint, that is 
a matter of ordinary, common knowledge of which 
a court may take judicial notice. 
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While the holding of elections and the folding of 
hearings, if not enjoined, are the first steps p a series 
of damages that would be experienced by jhe appel¬ 
lants, the holding of the elections and thb hearings 
themselves constitute immediately the sources of im¬ 
minent enormous irreparable damages to the appel¬ 
lants. Such damages consist in general df the de¬ 
struction of employment contracts, deprivation of the 
liberty of contract and the freedom of bargaining be¬ 
tween appellants and their employees, of tlje disturb¬ 
ance of friendly and harmonious relations between 
them and the creation of friction, ill-will and even 
bitterness, the demoralization of the operations of the 
plants of the appellants, the loss of time of| their offi¬ 
cers and employees in attendance upon such hearings 
and in connection with such elections, in tjie disclos¬ 
ure of their private books and records andlin the loss 
of prospective profits and of public good-will. 

It requires no mature reflection to cope to the 
realization that the loss flowing from sucji damages 
when once sustained cannot be compensated for and 
that there is and can be no remedy therefoj\ A real¬ 
istic approach to the problem shows clearly that the 
instant a third party, particularly one acting under 
purported sanction of a Federal statute, begins to 
interfere with or take action in connectioji with the 
labor relationships between an employer and its em¬ 
ployees, at that very instant the employer or em¬ 
ployees or both begin to suffer damages vjhich com¬ 
mon sense shows are serious and irreparable. This 
exact situation was aptly described by Juctge Barnes 
in Bendix Products Corporation v. L. Beman, 
et al., supra. In the course of his opinfon, Judge 
Barnes said: 
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“When the defendants say, as they do, that the 
plaintiff is not concerned with the Board’s de¬ 
termination that it has jurisdiction, with the 
Board’s determination as to the proper unit for 
collective bargaining with the Board’s determi¬ 
nation as to representatives for collective bar¬ 
gaining, and that not until the Board issues its 
complaint charging that an unfair labor prac¬ 
tice has been engaged in and calls a hearing need 
the plaintiff be concerned, they fail to take ac¬ 
count of facts. An investigation under Section 
9(c), and particularly an election thereunder, 
accompanied, as it inevitably will be, by solicit¬ 
ing and electioneering by the rival parties, at the 
best, cannot fail to consume the time and atten¬ 
tion of the workers, take their hands and minds 
away from their duties, measurably decrease 
quantity and quality of product and cause the 
plaintiff damage, impossible accurately to 
measure but of substantial amount. At the 
worst, it can cause all the foregoing and ill-will, 
strife, civil commotion, riots, damage to prop¬ 
erty of the plaintiff, and even bodily harm to the 
representatives of the rival factions. A com¬ 
plaint by the Board (and the rules of the Board 
provide for the filing of complaints by the 
Board) that the plaintiff is guilty of an unfair 
labor practice, and a determination by the Board 
that the plaintiff is guilty of such a practice, 
would certainly cost the plaintiff a very large 
sum of money, but a sum impossible of measure¬ 
ment. If the plaintiff is adjudged guilty of an 
unfair labor practice by a Circuit Court of Ap¬ 
peals, it is not the cease and desist order that will 
hurt; it is the ill-will incident to the procedure 
leading up to it and the resultant loss and dam¬ 
age. The pendency of the proceedings sought to 
be restrained will interfere with the performance 
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by employees of the plaintiff of their dtities and 
will destroy the yood will of said employees to- 

- - i 

ward the plaintiff.” 

As pointed out early in this brief, one employer, 
the appellant Brown Shoe Company, Inc.j, has al¬ 
ready been through one hearing, as a result bf which 
it has experienced, among other things, lafge losses 
in actual out-of-pocket expenses, losses in sales and 
good-will which are incalcuable, and also has experi¬ 
enced a disruption of the peaceful and harmonious 
employer relationships theretofore existingi If the 
present hearing is persisted in, the Shoe (Company 
is put in an even worse position because at} its Vin¬ 
cennes plant 90% of its output manufactured there 
consists of less expensive grades of shoes \yhich are 
generally purchased by working men. It requires 
no proof—the truth of the statement is obvious—that 
the mere broadcasting of news that charges iof unfair 
labor practices have been made and are bei[ig prose¬ 
cuted against the Shoe Company in the |ninds of 
those prospective purchasers will mean t(ie actual 
existence of such unfair practices, with a j resultant 
loss in sales. Certainly dealers will not place in 
stock large quantities of these shoes when they know 
that prospective purchasers will not be grilling to 
buy them. The same thing applies to iny other 
manufacturer in greater or lesser degree. 

The employers, appellants herein, charged with 
engaging in so-called unfair labor practices have 
been, are and will be further damaged by the con¬ 
tinued existence of the Board’s allegations that they 
have engaged in such practices. These allegations 
made unequivocally by an agency of the Fedbral Gov- 
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ernment, carrying with them the backing of the Fed¬ 
eral Government, hold up those employers to the 
public, as well as to employees or future employees, 
as employers who have in fact and in law been guilty 
of mistreatment of their employees. Not only is 
such a situation unpleasant, but it becomes the source 
of scorn, ill will and disrepute, with a consequent 
damage to those employers not only in their relations 
with their employees or future employees but with 
the public as well. 

The case of Darger, et al. v. Hill, et al., 76 F. (2d) 
198 (C. C. A. 9th, 1935), presented a situation 
similar to that presented in the instant cases. Plain¬ 
tiffs, the owners of four dairies, brought suit to en¬ 
join the defendants, including the Market Admin¬ 
istrator under the Agricultural Adjustment Act, an 
officer appointed to hear charges against the plain¬ 
tiffs, and attorneys for the Secretary of Agriculture 
who were prosecuting charges against the plaintiffs 
for violations of a license issued under the Agri¬ 
cultural Adjustment Act. The plaintiffs alleged that 
they were engaged entirely in intrastate commerce 
and that the Agricultural Adjustment Act, in so far 
as it purported to apply to them, was beyond the 
power of Congress. The District Court for the 
Southern District of California granted a prelim¬ 
inary injunction in favor of the plaintiffs restraining 
the defendants from, among other things, holding 
the hearings above referred to. On appeal to the 
Circuit Court of Appeals for the Ninth Circuit, the 
decree granting the preliminary injunction was af¬ 
firmed. ' On the question of irreparable injury, 
which was raised by the defendants, the Court of 
Appeals said (at p. 199): 
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“It is contended by appellants that tpe bill of 
complaint fails to allege facts showing any dan¬ 
ger of irreparable injury to appellees. Appel¬ 
lants argue that unless and until appellees’ 
licenses are revoked by the Secretary of Agri¬ 
culture there can be no penalties imposed upon 
appellees and that neither the appellees nor the 
court below could anticipate that the secretary 
will exercise his discretion to revoke appellees’ 
licenses. We decided in the companion case 
that, as to those engaged solely in (intrastate 
commerce, the Agricultural Adjustment Act (7 
USCA § 601 et seq.), under which t^ie Secre¬ 
tary of Agriculture purports to act, |does not 
authorize the secretary to issue licenses or regu¬ 
lations. Appellees being engaged solely in intra¬ 
state commerce are not bound to obey the regu¬ 
lations promulgated by the Secretary of Agricul¬ 
ture. It is clear that the moment the regulations 
were adopted they purported to regulate nearly 
every detail of the business of appellee^. These 
regulations, thus interpreted, deprive the appel¬ 
lees of a constitutional right to engage in a lawful 
business and make the necessary contracts inci¬ 
dent thereto. The licensing of the business of 
appellees and the proceedings instituted by the 
orders to show cause issued by the Secretary of 
Agriculture, looking to an administrative hear¬ 
ing held by appellants and the eventual revoca¬ 
tion of their licenses and the imposition ^)f penal¬ 
ties if they proceed in business thereafter, are 
without warrant in law. Under suchl circum¬ 
stances, we think it clear that the action is main¬ 
tainable. In support of this conclusion we cite 
without further discussion Euclid V| Amber 
Realty Co., 272 U. S. 365, 47 S. Ct. 114, 71 L. 
Ed. 303, 54 A. L. R. 1016; Pierce v. St\ociety of 
Sisters, 268 U. S. 510, 45 S. Ct. 571, 6f? L. Ed. 
1070, 39 A. L. R. 468; Work v. Louisiana, 269 
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U. S. 250, 46 S. Ct. 92, 70 L. Ed. 259; Dobbins 
v. Loj Angeles, 195 U. S. 223, 25 S. Ct. 18, 49 
L. Ed. 169.” 


The Court further held that the suit was not pre¬ 
mature on the ground that the appellees had not ex¬ 
hausted their administrative remedies, i 

By the decisions of the Supreme Court of the 
United States in Rickert Rice Mills, Inc. v. Fon¬ 
tenot, 296 U. S., 56 S. Ct. 374 (1936), and in 

Miller v. Standard Nut Margarine Co., 284 U. S. 
49 (1932), injunctive relief was granted under cir¬ 
cumstances very similar to those in the present cases. 
In the Rice Mills case the Supreme Court granted 
both temporary and permanent injunctions against 
the collection of processing taxes under the amended 
Agricultural Adjustment Act, although Section 21 
(d) of that act and Section 3226 of the Revised Sta¬ 
tutes provided administrative remedies whereby 
such taxes might be recovered if illegally collected. 

From the foregoing it will be seen that each of the 
appellants is in imminent danger of suffering an irre¬ 
parable injury from the threatened acts of the appel¬ 
lees in all of the respects set forth above. 

2 . The Remedy at Law, if Any, is Not Timely, 
Plain, Adequate or Complete . 

It is a well settled doctrine that where a statute, 
although it may be otherwise constitutional, provides 
such a large and severe penalty for its violation, that 
those subject to it will submit to its burdens and re¬ 
quirements rather than run the risk of subjecting them¬ 
selves to such penalty, such statute is to that extent 
per se unconstitutional and those subject to it are en- 
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titled to a permanent and final injunction against the 
imposition of such penalty until they shall h|ave had 
the opportunity to test the constitutional kpplica- 
tion of the statute to them. That doctrine is subject 
to the sole exception that those who would invoke it 
must proceed promptly. The threatened fink of $5,- 
000 against each of the employer appellants and the 
threat against their officers and employees ojf such a 
fine and in addition thereto imprisonment for a year 
so obviously constitute such a severe, stringent and 
unreasonable penalty for violation of the Act as to 
call for the application of the doctrine. Moreover, 
the appellants in bringing their suits have proceeded 
with the utmost promptness after the first tjhreat of 
the application of the Act to them. The respective 
records show with what promptness each of the ap¬ 
pellants has acted. 

The doctrine above referred to became settled law 
by the decision of the Supreme Court in Ex parte 
Young, 209 U. S. 123 (1908). A petition for a writ 
of habeas corpus was brought on behalf o^ the at¬ 
torney general of the State of Minnesota who had 
been committed to the custody of the United States 
Marshal for contempt of an injunction issue^i by the 
Circuit Court of the United States for the District 
of Minnesota, restraining him from attempting to 
enforce an invalid statute. Such statute provided the 
violation thereof should constitute a felony, | punish¬ 
able by a fine not exceeding $5,000 or imprisonment 
not exceeding five years, or both. The ^upreme 
Court in discussing the penalty provisions [of such 
statute remarked that they were so severe thaj: officers 
and employees of companies subject thereto cbuld not 
be expected to disobey the statute at the risk of paying 
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such severe penalties in case a court should decide 
that the law was valid. The Court made the follow¬ 
ing statement (at p. 147): 


“If the law be such as to make the decision of 
the legislature or of a commission conclusive as 
to the sufficiency of the rates, this court has held 
such a law to be unconstitutional. Chicago &c 
Railway Co. v. Minnesota , 134 U. S. 418. A 
law which indirectly accomplishes a like re¬ 
sult by imposing such conditions upon the 
right to appeal for judicial relief as works an 
abandonment of the right rather than face the 
conditions upon which it is offered or may be ob¬ 
tained, is also unconstitutional. It may therefore 
be said that when the penalties for disobedience 
are by fines so enormous and imprisonment so 
severe as to intimidate the company and its offi¬ 
cers from resorting to the courts to test the valid¬ 
ity of the legislation, the result is the same as if 
the law in terms prohibited the company from 
seeking judicial construction of laws which 
deeply affect its rights. 

“It is urged that there is no principle upon 
which to base the claim that a person is entitled 
to disobey a statute at least once, for the purpose 
of testing its validity without subjecting himself 
to the penalties for disobedience provided by the 
statute in case it is valid. This is not an accurate 
statement of the case. Ordinarily a law creating 
offenses in the nature of misdemeanors or felonies 
relates to a subject over which the jurisdiction of 
the legislature is complete in any event. In the 
case, however, of the establishment of certain 
rates without any hearing, the validity of such 
rates necessarily depends upon whether they are 
high enough to permit at least some return upon 
the investment (how much it is not now neces¬ 
sary to state), and an inquiry as to that fact is a 
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proper subject of judicial investigation! If it 
turns out that the rates are too low for that pur¬ 
pose, then they are illegal. Now, to impose upon 
a party interested the burden of obtaining a judi¬ 
cial decision of such a question (no prior hear¬ 
ing having ever been given) only upon the con¬ 
dition that if unsuccessful he must suffer im¬ 
prisonment and pay fines as provided ^n these 
acts, is, in effect, to close up all approaches to the 
courts, and thus prevent any hearing upon the 
question whether the rates as provided byjthe acts 
are not too low and therefore invalid. The dis¬ 
tinction is obvious between a case where the va¬ 
lidity of the act depends upon the existence of a 
fact which can be determined only after investi¬ 
gation of a very complicated and technical 
character, and the ordinary case of a statute 
upon a subject requiring no such investigation 
and over which the jurisdiction of the legislature 
is complete in any event. 

“We hold, therefore, that the provisions of the 
acts relating to the enforcement of the rates, 
either for freight or passengers, by imposing such 
enormous fines and possible imprisonment as a 
result of an unsuccessful effort to test the Validity 
of the laws themselves, are unconstitutibnal on 
their face, without regard to the question of the 
insufficiency of those rates. * * *” 

Terrace v. Thompson, supra, involved the Validity 
of a Washington statute prohibiting the holding of 
land by aliens who had not declared their intention 
to become citizens of the United States, and provid¬ 
ing that any land conveyed in violation of thb statute 
should be forfeited to the State. It was made a mis¬ 
demeanor punishable by a fine or imprisonment, or 
both, to knowingly transfer land to an ineligible 
alien. A landowner who wished to lease a farm to 
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an ineligible Japanese brought a bill to enjoin the 
attorney general of the State of Washington from 
enforcing such statute. The District Court dismissed 
the bill on the merits and the Supreme Court af¬ 
firmed the dismissal. However, the Supreme Court, 
with respect to the jurisdictional point which had 
been raised by the attorney general, held that the bill 
had been properly brought, and in referring to the 
penalties provided in the statute stated that the com¬ 
plainants were not obliged “to take the risk of pros¬ 
ecution, fines and imprisonment and loss of property 
in order to secure an adjudication of their rights.” 

Stafford v. Wallace, 258 U. S. 495 (1922), in¬ 
volved! the constitutionality of the Packers and 
Stockyards Act of 1921. The bill in that case was 
brought to enjoin the enforcement of orders made by 
the Secretary of Agriculture in carrying out such 
act. The District Court refused to grant an injunc¬ 
tion, holding that such act was constitutional, and 
the Supreme Court affirmed on the merits. How¬ 
ever (at p. 512) Chief Justice Taft said: 

“In each bill the averments are sufficient if the 
Act be invalid to show equitable grounds for in¬ 
junction in the severe penalties incurred for fail¬ 
ure to comply with the Act before opportunity 
can be given to test its validity.” (Citing Ex 
parte Young.) 

The “severe penalties” referred to by Chief Justice 
Taft were fines of $500 for failure to comply with 
any regulation or order of the Secretary of Agricul¬ 
ture, with an additional penalty of $25 for every day 
each offense continued, and for willful failure to so 
comply a fine of not more than $1,000 or imprison- 
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ment for not more than one year, or both. Th^ most 
severe penalties provided by that statute in so far as 
a fine is concerned are not nearly so stringent a^ those 
provided in the Act involved in this suit, and there 
were other penalties therein which were nothinjg like 
as severe on any score as those in the Act h^re in¬ 
volved. Nevertheless, Chief Justice Taft character¬ 
ized all such penalties in such statute as so severe as to 
invoke the doctrine of Ex parte Young. To the same 
effect see the remarks of Mr. Justice Brewer i:i Cot- 
ting v. Kansas City Stockyards Co., 183 U. S. 79, 99- 
102 (1901) ; and see also Oklahoma Operating Co. v. 
Love, 252 U. S. 331, 337 (1920). | 

The decision of the Supreme Court of the lfjnited j 
States in Panama Refining Co. v. Ryan, 293 1 U. S. 

388 (1935), is authority on this question. In that case 
the Panama Refining Company sued to restrain the 
defendants, who were Federal officials, from Enforc¬ 
ing certain regulations prescribed by the Secretary of 
the Interior under Section 9(c) of the National In¬ 
dustrial Recovery Act. That act provided that any 
violation of any order issued under Section 9(c) 
should be punished by a fine of not more than |$ 1,000 
or by imprisonment for not more than six qionths, 
or both. A permanent injunction was granted by the 
District Court (5 F. Supp. 639). The Circuit: Court 
of Appeals reversed the lower court and directed 
that the bill be dismissed (71 F. (2d) 1). Tjhe Su¬ 
preme Court reversed the Circuit Court of Appeals 
and granted a permanent injunction. On thp ques¬ 
tion of equity’s jurisdiction to issue a permanent in¬ 
junction the Court said (at p. 414) : 
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“The statute provides that any violation of any 
order of the President issued under Sec. 9 (c) 
shall be punishable by fine of not to exceed 
$1,000 or imprisonment for not to exceed six 
months, or both. We think that these penalties 
would attach to each violation, and in this view 
the plaintiffs were entitled to invoke the equit¬ 
able jurisdiction to restrain enforcement, if the 
statute and the executive orders were found to 
be invalid.- Philadelphia Co. v. Stimson, 223 
U. S. 605, 620, 621; Terrace v. Thompson, 263 
U. S. 197, 214, 216; Hygrade Provision Co. v. 
Sherman, 266 U. S. 497.” (Italics ours.) 

The decision of this Court in the case of Federal 
Trade Commission v. Millers’ National Federation, 
57 App. D. C. 360 (1927), is squarely in point. 
There the plaintiff sought a temporary and perma¬ 
nent injunction against the Federal Trade Commis¬ 
sion to set aside, annul and suspend an order direct¬ 
ing subpoenas duces tecum to be issued and served 
upon the plaintiffs, requiring the production of cer¬ 
tain documents. The plaintiffs contended that the 
Federal Trade Commission had no jurisdiction to 
issue the subpoenas. The trial court granted a 
temporary injunction against the Federal Trade 
Commission and this Court affirmed that order and 
remanded the case to be tried on its merits. The 
case was tried on its merits and an appeal was taken 
to this Court from a decision of the trial court grant¬ 
ing the plaintiffs a permanent injunction against the 
Federal Trade Commission. On the second appeal 
(60 App. D. C. 66 (1931)), this Court found that the 
plaintiffs had failed to show that the Federal Trade 
Commission had no jurisdiction to issue the sub- 
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poenas in question and reversed the lower couijt. The 
second decision only held that the plaintilffs had 
failed to prove their case on the merits. j 

This Court held in the first Millers' Fe deration 
case that since the plaintiffs could not challenge the 
Federal Trade Commission’s jurisdiction jwithout 
subjecting themselves to the threat of driminal 
prosecution under Section 10 of the Federal Trade 
Commission Act, a court of equity had jurisdiction 
to issue a temporary injunction. Similarly in the 
cases at bar the appellants are entitled to a temporary 
injunction since they have alleged that the Rational 
Labor Relations Board is without jurisdiction of the 
subject matter of these causes and since risking crim¬ 
inal liability under Section 12 of the Act is q. condi¬ 
tion precedent to the right to test the constitutionality 
of the Act and the Board’s jurisdiction. Thb appel¬ 
lants here, as the plaintiffs in the Millers' Federation 
case, are entitled to a trial on the merits bf their 
cases. If on a trial on the merits the appellants show 
that the Board is without jurisdiction of th^ appel¬ 
lants, then they are entitled to a permanent injunc¬ 
tion. On the other hand, if the appellants should fail 
to sustain their contentions on a hearing on the merits, 
then the appellants would not be entitled to! perma¬ 
nent injunctive relief. This is made clear by Mr. 
Justice Van Orsdel in his opinion in the first Millers' 
Federation case, where he said (at p. 364) : 


“Inasmuch as this is a special appeal,jit is un¬ 
necessary for us to go further than to determine 
the question of the jurisdiction of the Court be¬ 
low. The consideration of other questions passed 
upon in the opinion of the learned trial justice in 
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granting the temporary injunction go to the 
merits of the case when issues are properly joined, 
but afe not proper for decision at this time. We 
are therefore of the opinion that the Claire Case 
is not controlling here, that the present case 
must be determined upon principles not obtain¬ 
ing in that case, and that injunction will lie to 
restrain the Commission, should the court find 
on a final determination of the case on its merits 
that the Commission has exceeded its jurisdic¬ 
tion.” 

In view of the doctrine of Ex parte Young, we sub¬ 
mit that, if for no other reason, each of the employer 
appellants is entitled to an injunction against the 
holding of the scheduled election or hearing and any 
proceedings thereon until the question of the consti¬ 
tutionality of the application of the Act to it shall 
have been decided because of the severe penalties pro¬ 
vided in the Act for violations thereof which will 
necessarily occur unless there shall be a yielding of 
constitutional rights and an acceding to all of the de¬ 
mands of the Board which will be made as the re¬ 
sult of such elections, hearings and proceedings. 

There can be no question but that the Act is in¬ 
tended to apply to all employees, including those of 
the employer appellants at their plants, for in the 
definition of “employee” contained in Section 2(3) of 
the Act agricultural laborers, domestic servants in any 
person’s home, and individuals employed by their 
parents or spouses are excepted from such definition. 
There are no other exceptions, and the application of 
the well settled rule of construction—that the specific 
exception of specific classes from a general definition 
indicates the inclusion of all others—demonstrates 
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without more an intention that the Act shall apply to 
all other classes of employees no matter in what work 
they shall be engaged. 

As we have demonstrated in Point I of the Argu¬ 
ment, the Act can not constitutionally be applied to 
the businesses of the employer appellants at their re¬ 
spective plants and to their relations with their em¬ 
ployees there. Yet, without rewriting it, it i's impos¬ 
sible, from the language of the Act, to have it apply 
to employers and employees who are actually engaged 
in interstate commerce and not to those wh 6 are not 
so engaged. Under the well settled doctrine which 
was enunciated by the Supreme Court in! United 
States v. Reese , 92 U. S. 214 (1875), and wjhich has 
been followed in numerous other cases in that Court, 
including Railroad Retirement Board v. Jflton R. 
Co., supra, if a statute applies indiscriminately to sub¬ 
jects which are within the Federal power and to sub¬ 
jects which are without that power and it is impos¬ 
sible to separate the statute without rewriting it, it is 
unconstitutional in toto . 

In United States v. Reese, supra, a Federal statute 
punishing election officers for refusal to perrhit prop¬ 
erly qualified voters to vote was held unconstitutional. 
The Supreme Court held that the provisions of the 
statute were not separable because provisions of the 
statute under consideration were in general language 
sufficiently broad to cover wrongful acts without as 
well as within the constitutional jurisdiction and 
could not be limited by judicial construction so as to 
make them operate only on that which fcongress 
could rightfully prohibit and punish under the Fif¬ 
teenth Amendment. It was pointed out that Congress 
had not provided by “appropriate legislatiori” for the 
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punishment of an inspector of a municipal election 
for refusing to receive and count at such election the 
vote of a citizen of the United States of African de¬ 
scent. The Court stated (at p. 221) : 

“We are, therefore, directly called upon to 
decide whether a penal statute enacted by Con¬ 
gress, with its limited powers, which is in gen¬ 
eral language broad enough to cover wrongful 
acts without as well as within the constitutional 
jurisdiction, can be limited by judicial construc¬ 
tion so as to make it operate only on that which 
Congress may rightfully prohibit and punish. 
For this purpose, we must take these sections of 
the statute as they are. We are not able to reject 
a part which is unconstitutional, and retain the 
remainder, because it is not possible to separate 
that which is unconstitutional, if there be any 
such, from that which is not. * * * Each of the 

sections must stand as a whole, or fall altogether. 
* * 


Similarly, in the First Employers’ Liability Case, 
supra, the Supreme Court, after holding that the leg¬ 
islation in question attempted to regulate certain mat¬ 
ters in intrastate commerce as well as in interstate 
commerce refused to separate the provisions of the 
Act and to hold it applicable to interstate commerce. 
The Supreme Court said (at p. 498) : 

“The act then being addressed to all common 
carriers engaged in interstate commerce, and im¬ 
posing a liability upon them in favor of any of 
their employees, without qualification or restric¬ 
tion as to the business in which the carriers or 
their employees may be engaged at the time of 
the injury, of necessity includes subjects wholly 
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outside of the power of Congress to (regulate 
commerce. Without stopping to consider the 
numerous instances where although a Common 
carrier is engaged in interstate commence such 
carrier may in the nature of things also'transact 
business not interstate commerce, although such 
local business may indirectly be related to inter¬ 
state commerce, a few illustrations showing the 
operation of the statute as to matters wholly in¬ 
dependent of interstate commerce will serve to 
make clear the extent of the power yrhich is 
exerted by the statute. * * *” j 

See, also, Trade Mark Cases, 100 U. S. 82, 89 
(1879) ; United States v. Harris, 106 U. S. 629, 641 
(1882) : Virginia Coupon Cases, 114 U. S. 270, 305 
(1884); James v. Bowman, 190 U. S. 127, 140 
(1903); Butts v. Merchants Transportation Co., 230 
U. S. 126, 133 (1913); and Hill v. Wallace, ^59 U. S. 
44, 68 (1921). 

If the Act is void in toto for the reasons just stated, 
or for any other reason, it follows that th^ remedy 
purported to be afforded by the Act is in fact and in 
law no remedy at all. This was so held by Judge Otis 
with respect to the Act now under consideration in the 
case of Stout, et al. v. Pratt, et al., supra. On this 
subject Judge Otis said (at p. 870) : i 

“But there is another question in this j:ase. Are 
complainants entitled to an injunction, upon the 
facts alleged in their bill, even if the statute 
relied on by defendants is invalid? This ques¬ 
tion too must be decided. 

“There is an elementary principle that one 
may not have relief in equity against another to 
prevent threatened injury if he has an adequate 
remedy at law. These complainants are threat- 
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ened with injury. A proceeding has been ini¬ 
tiated against them on account of a course of 
action taken by them which was within their 
legal rights. When that proceeding has been 
carried through to its intended consummation 
in the manner provided in the act, they will be 
ordered to cease and desist from their entirely 
lawful course. That order will be made by 
one of the circuit courts of appeals. If they dis¬ 
obey that order, they will be punished for con¬ 
tempt. Such is the final injury with which they 
are threatened. Meanwhile their business is 
interrupted; they are subjected to large and ir¬ 
recoverable expenses; they are likely to be held 
up as objects of public ill will and scorn. What 
remedy does the law give them? 

“Outside of this act complainants have no 
remedy whatever, and it is not contended that 
they do have. If the Act gives them a remedy 
that is not a remedy at law if the whole Act is 
invalid, for if the whole act is invalid it is as if 
it had never been enacted ( Norton v. Shelby 
County, 118 U. S. 425, 6 S. Ct. 1121, 30 L. Ed. 
178) in any of its parts, including the part pur¬ 
porting to give a remedy. It is the contention 
of the complainants that the whole act is invalid. 
It is necessary therefore to consider this larger 
constitutional question. 

“It must be said at once that the very heart 
of the act is the single sentence in section 10 (29 
U.S.C.A. §160) : ‘The Board is empowered, as 
hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in 
Section 8 [section 158]) affecting commerce.’ 
Without that sentence all that precedes and all 
that follows it is meaningless. All else in the act 
is merely incidental to that. 

“The remainder of section 10, after the quoted 
sentence, prescribes the manner in which the 
board is to prevent unfair labor practices affect- 
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ing commerce. It includes a proceeding in a 
United States Circuit Court of Appeals. It is in 
connection with that proceeding, an|d only in 
that connection, that one complained against 
has any opportunity to assert the invalidity of 
the act or any of its provisions. Since', however, 
that part of section 10 prescribing procedure is 
obviously merely incidental to the {provisions 
impliedly prohibiting specified unfair labor 
practices and expressly empowering jthe Board 
to prevent them, it must fall if that faljs to which 
it is incidental. The question then [is this: Is 
the heart of this act sound? Did Congress have 
the power to prohibit any of the specified unfair 
labor practices? j 

“The specified unfair labor practices are set 
out in the margin. Each of them concerns the 
relations between employers and employees. As 
we have seen, the clear intent of thq act is the 
prohibition of such unfair labor practices gen¬ 
erally, in all industry. Congress did not intend 
that the act should have any limitqd applica¬ 
tion, as, for example, to those engaged, whether 
as employers or employees, in the business of 
interstate transportation of things or! persons. 

“Now it needs no argument to establish the 
conclusion that Congress has no power generally 
to regulate the relations between employers and 
employees in industry. There is recognition of 
that fact in the act itself. The prohibition is 
only as to unfair labor practices ‘affecting com¬ 
merce.’ 

“But, as I have endeavored to p^int out in 
part II of this opinion, Congress haS no power 
to regulate that which merely ‘affects’ commerce. 
It has the power to protect and shielcf commerce 
from that which directly affects it by) burdening 
or obstructing it. 
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“There is no way, and defendants point 
to none, in Which any of the specified unfair 
labor practices in any business, whether mill or 
mine or factory or store, conceivably can di¬ 
rectly affect, by burdening or obstructing, com¬ 
merce. Here again the suggestion, the only sug¬ 
gestion, is that unfair labor practices will result 
in discontent, possibly in strikes, hence in limita¬ 
tion of production, hence in lessened commerce. 
But that is affecting commerce only indirectly, 
remotely. 

“The conclusion is that the whole act is un¬ 
constitutional including that part of it which 
purports to give a remedy to those who may be 
injured by the enforcement of the act. There¬ 
fore, the complainants here have no remedy at 
law. Having no remedy at law, they are entitled 
to relief in equity.” 

If the Act is void it is a nullity which any of the 
appellants may ignore and to which none of them 
need resort. In Euclid v. Ambler, 272 U. S. 365 
(1926), the Court held that resort to administrative 
remedies under an act attacked as void in toto was 
not a condition to equitable relief and consequently 
that such a statute does not afford any remedy. 

The Act itself does not purport to give any party, 
except the Board, the right to be heard in the Su¬ 
preme Court of the United States, for while Section 
10(e) specifically gives the Board the right to a re¬ 
view by the Supreme Court of the United States by 
writ of certiorari or certificate, as pointed out before, 
no such right is given to any other party under Sec¬ 
tion 10(f) or any other Section of the Act. 

Furthermore, if the statutory scheme for review 
were followed, it is not even clear whether, if the Act 
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did clearly provide for the right of all parties to have 
a review by the Supreme Court, the Suprente Court 
could properly review decision of the Circuit Court 
of Appeals, for the Circuit Court of Appeals would 
seem to be nothing more than a superboard. Federal 
Radio Commission v. General Electric Company, 
281 U. S. 464 (1930). After a change of tile Radio 
Commission Act, there was another case which came 
before the Supreme Court, Radio Commission v. 
Nelson Brothers Company, 289 U. S. 266j (1933), 
in which the Supreme Court held that it could review 
the decision of the Court of Appeals of the! District 
of Columbia as the limitation of the actiop of the 
Court of Appeals to “questions of law” nfiade the 
function of that Court judicial. In the last-ihentioned 
case the Supreme Court said (at p. 277): j 

“If the questions of law thus presented were 
brought before the court by suit to restrain the 
enforcement of an invalid administrative order, 
there could be no question as to the judicial char¬ 
acter of the proceeding. * * *” I 

As was said in Oklahoma Operating Coinpany v. 
Love, supra (at p. 337) : j 

. i 

“Obviously a judicial review beset by! such de¬ 
terrents does not satisfy the constitutional re¬ 
quirements, even if otherwise adequate!, * * 

The Act under consideration in these su^ts being, 
as we have just pointed out, unconstitutional, every 
expense of any nature whatsoever which aijy one of 
the appellants is forced to incur and every lc^ss which 
it sustains because of an attempted application 
thereof to it and all action which it may be com- 

95 


i 


pelled to take as a result thereof constitutes an un¬ 
warranted and illegal deprivation of its personal and 
property rights, for the prevention of which it is en¬ 
titled to an injunction. Any remedy which is not 
timely, plain, adequate or complete is not an adequate 
remedy at law. 

As was said in Terrace v. Thompson, supra (at p. 
214): 


“That a suit in equity does not lie where there 
is a plain, adequate and complete remedy at law 
is so well understood as not to require the cita¬ 
tion of authorities. But the legal remedy must be 
as complete, practical and efficient as that which 
equity could afford.” 

That doctrine is so well established and has been so 
♦frequently recognized by the Supreme Court that 
it is not necessary to cite further authority therefor, 
but we shall refer to a few additional instances in 
which the Supreme Court has called attention to the 
doctrine. The doctrine was very early stated by the 
Supreme Court in Boyce v. Grundy, 3 Peters 210, 215 
(1830), in which Mr. Justice Johnson, in speaking of 
the adequacy of the remedy at law said (at p. 215) : 

“It must be plain and adequate, or in other words, 
as practical and efficient to the ends of justice and 
its prompt administration, as the remedy in 
equity.” 

That statement has been referred to with approval 
by the Supreme Court in numerous cases. 

In Kilburn v. Sunderland, 130 U. S. 505 (1889), 
Mr. Chief Justice Fuller said (at pp. 514-515) : 
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“The jurisdiction in equity attaches unless the 
legal remedy, both in respect to the finaf relief 
and the mode of obtaining it, is as efficient as the 
remedy which equity would confer un<fler the 
same circumstances.” 

In Walla Walla v. Walla Walla Water Go., 172 

U. S. 1 (1898), the Supreme Court said (at pj 12) : 

“Where irreparable injury is threatened, or 
the damage be of such a nature that it cquld not 
be adequately compensated by an action at law, 
or is such as, from its continuance, to occasion a 
constantly recurring grievance, the party is not 
ousted of his remedy by injunction.” 

See, also, Davis v. Wakelee, 156 U. S. 680, 688 
(1895) ; Ex parte Young, supra; Hitchman Goal 
Coke Co. v. Mitchell, supra; Union Pacific R\. R. Co. 

V. Weld County, 247 U. S. 282, 287 (1918); Wallace 
v. Hines, 253 U. S. 66, 68 (1920); Dawson y. Ken¬ 
tucky Distilleries Co., 255 U. S. 288, 295 (1^21). 

In the case of an order for an election, the Act 
specifically makes no provision whereby any party 
aggrieved by such order my have a prompt review 
thereof by any court. That is plain from Sejctions 9 
(d) and 10 (e) and (f). The Board does not Contend 
that there is any provision in the Act for su|:h a re¬ 
view, but generally contents itself with saying that 
if after an election has been had and the employer 
has refused to bargain collectively with the desig¬ 
nated or selected representatives and is then pro¬ 
ceeded against for having engaged in an unfair labor 
practice, there may be a review of both the cj>rder of 
the election and the cease and desist order, a}l at one 
and the same time. That does not mean, however, 
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that the employer has an immediate right to review 
the order for an election. Under the Act the employer 
must wait to be proceeded against on an unfair labor 
practice charge. Likewise, under the Act the em¬ 
ployees have no right to a review of the order of 
election. In fact, the employees’ rights are even more 
indefinite in all of these cases than those of the em¬ 
ployer, for even in an unfair labor practice case an 
employee may only intervene at the hearing as a mat¬ 
ter of grace, for in Section 10 (b) it is provided that 
“in the discretion of the member, agent or agency 
conducting the hearing or the Board, any other person 
may be allowed to intervene in the said proceeding 
and to present testimony.” Due process is not ful¬ 
filled where the right, such as it is, is a qualified or 
conditional right. Coe v. Armour Fertilizer Works, 
237 U. S. 413 (1915), wherein the Court said (at 
p. 424): 

“Nor can extra-official or casual notice, or a 
hearing granted as a matter of favor or discre¬ 
tion, be deemed a substantial substitute for the 
due process of law that the Constitution 
requires. * * *” 

Thus, it is clear that no remedy as that word is 
generally understood is purported to be afforded by 
the Act to review an order of election whether such 
review be sought by an employer or by an employee, 
although once the election is held the harm to the 
employer and the employees is a completed fact. This 
result was forcefully recognized by Judge Barnes in 
Bendix Products Corporation v. Beman, et al. supra . 
The decision of Judge Barnes in that case is con¬ 
tained in Appendix B hereto. Under circumstances 
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similar to those involved in the cases of Beaver Mills 
and Pilgrim, et al., Bethlehem Shipbuilding Cor¬ 
poration, Ltd., and Cabot Manufacturing Company, 
Judge Barnes enjoined a proposed election, j In so 
doing, he found that irreparable injury was threat¬ 
ened and that there was a lack of adequate remedy at 
law. 

Even the most superficial study of the Act |:an not 
fail to convince one that the remedy under the Act 
afforded in unfair labor practice cases to tjie em¬ 
ployer falls far short of meeting the true t^st laid 
down by the Supreme Court as above stated. 
Furthermore, it has been held that the rerrledy at 
law in order to be adequate must be one to which a 
plaintiff may freely resort and such remedy rrjust not 
be dependent upon the will of the defendant. In this 
connection it should be noted that the appellees in the 
instant cases can follow up their complaints of un¬ 
fair labor practices with hearings and afteij all of 
the time has been consumed, expenses incurred and 
losses sustained by the employers and after tfjere has 
been an unfortunate publication of hearsay testimony 
given at the hearings, 1 the appellees may stop right 
there, leaving the matter in abeyance and ^:he em¬ 
ployers without any recourse to expunge the un¬ 
fortunate record created thereby. The employer, 
if it wished, can not resort to a Circuit Court of Ap¬ 
peals until a cease and desist order has actually been 
issued by the Board. It is clearly seen, therefore, 
that the remedy which the employer migfit have 
under the Act is dependent upon continued prosecu¬ 
tion by the Board up to a point which, under £he Act, 
_ 

*By Section 10(b) it is provided that in hearings “the rules j>f evidence 
prevailing in courts of law and equity shall not be controlling.” 
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gives the employer an opportunity to apply to the 
appropriate Circuit Court of Appeals for redress. 
Any such limited right does not adequately meet 
the test enunciated as above stated. The test in this 
connection, also, is well illustrated in the case of 
Fredenberg v. Whitney, 240 Fed. 819 (D. C., W. D. 
Wash. N. D. 1917), where the Court said (at pp. 
822-823): 

“The legal remedy, if any, which could be 
asserted when formal action is entered to recover 
the penalty, is a remedy which rests solely in the 
will of the government. No action has been in¬ 
stituted. Demand has been made. When action 
will be instituted, and opportunity to make legal 
defense afforded, rests solely with the discretion 
of the public officials. ‘Adequate remedy at 
law T ,’ in Wheeler v. Bedford, 54 Conn. 244, 7 Atl. 
22, is said to be a remedy vested in the com¬ 
plainant, to which he may at all times resort 
at his own option, fully and freely, without let 
or hindrance; and in Bank v. Stone (C. C.) 88 
Fed. 383, at page 397, the court said: 

“ ‘It would seem clear that a court of equity 
will not withhold relief from a suitor merely 
because he may have an adequate remedy at law 
if his adversary chooses to give it to him. A 
remedy at law cannot be adequate, if its adequacy 
depends upon the will of the opposing party.’ 

‘‘The Supreme Court of the state of Washing¬ 
ton, in Ritterhoff v. Puget Sound Bank, 37 
Wash. 76 at page 81, 79 Pac. 601, at page 602 
(107 Am. St. Rep. 791), in an action brought 
to cancel a note held by the bank, which plain¬ 
tiffs claimed was forged, in taking equitable 
cognizance, said: 

“ ‘Respondents’ credit may be continuously 
affected, or injured, by reason of the existence of 
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this claim, for appellant, at its election, may con¬ 
tinue to hold the note and assert a claim tjhereon 
for an indefinite period, and then commence an 
action at law for its enforcement immediately 
prior to such time as the note would be barred 
by the statute of limitations.’ 

“In the instant case the petitioners, having as¬ 
sessed against them, respectively, $13,000, have 
their credit destroyed to that extent. They are 
powerless to have their rights adjudicated in a 
court of law until the defendants seek to collect 
the penalty in a court of law. This may tye post¬ 
poned indefinitely. The statute of limitations, 
perhaps, never would run against the govern¬ 
ment, and hence the petitioners would be remedi¬ 
less, unless through the equity side of the court. 
In these days of industrial expansion, parties 
should have a right to have any issue which in¬ 
volves their financial status speedily adjusted, 
and this right should not be permitted to rest 
upon the discretion of the other party, apd a le¬ 
gal remedy, to be adequate, must be a (remedy 
which the party himself controls and caji assert 
at the moment. When there is a doubt in the 
mind of the chancellor as to the adequacy of the 
remedy, that doubt should be resolved ip favor 
of the petitioners. Simpkins, Equity Suit, p. 
25; Rumbarger v. Yokum (C. C.) 174 Fed. 55.” 

See, also, Smyth v. Ames, 169 U. S. 466 (} 1898) ; 
Bank v. Stone, 88 Fed. 398 (C. C. D. Ky., 1898); 
Wheeler v. Bedford, 54 Conn. 244, 7 Atl. 22 (1886). 

Applying the foregoing tests to the instarJt cases, 
it will become apparent immediately that if the pro¬ 
cedure in the Act is followed, it will be a long time 
before a particular employer would have the oppor¬ 
tunity to question the constitutionality of the Act in 
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any proceeding before a court and have its rights 
finally determined (if the employer could on its own 
initiative ever secure a final test of the constitution¬ 
ality of the Act before the Supreme Court of the 
United States by following the provisions of the Act 
under Section 10(f)), and in the meantime there is 
extreme danger and every probability, if not abso¬ 
lute certainty, that the status of its labor relations will 
have changed because of the coercion by the Board, 
and expenses and losses will have been sustained. 
Then it will be too late to undo the harm done to the 
particular employer. In fact the Act itself is so 
drawn as if intentionally to bring about that exact 
result. 

In addition to this we call attention again to the 
irrecoverable expenses, the general harassment and 
losses to which each employer will be subjected and 
to the cumbersome, long drawn out and expensive 
procedure provided by the Act. It, therefore, follows 
that injunctive relief now sought to prevent the hold¬ 
ing of the elections and hearings, respectively, and 
all proceedings in connection therewith is the only 
remedy which will be timely, plain, complete and 
adequate under the circumstances. 

And it should also be borne in mind that should 
any one of the appellants herein resort to the remedy 
set fotth in the statute, grave doubt would arise 
whether such appellant could then question the con¬ 
stitutionality of the statute, for in Chastleton Corp. 
v. Sinclair, 264 U. S. 543 (1924), the Rent Commis¬ 
sion in the District of Columbia had initiated pro¬ 
ceedings against the complainant in that case and 
ultimately made an order against him from which 
order he perfected an appeal in accordance with the 
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administrative remedy, but immediately thereupon 
applied for an injunction. In sustaining nis right 
thereto the Supreme Court remarked (at p. 547) : 

“It is objected that the plaintiffs have an ade¬ 
quate remedy at law by way of appeal. But, 
apart from the fact that it is doubtful (whether 
the Chastleton Corporation and Hahn Were not 
entitled to treat the order as a nullity so far as 
they were concerned, it is open to equjal doubt 
whether, in a proceeding under the law, they 
could assail its validity. There are man|y tenants 
to be dealt with. However looked at,[a bill in 
equity is the natural and best way of settling the 
parties’ rights. See, e. g. Marcus Brown Hold¬ 
ing Co. v. Feldman, 256 U. S. 170, 65 L. Ed. 877, 

41 Sup. Ct. Rep. 465.” 

■ ! 

Also in Buck v. Kuykendall, 267 U. S. 307 (1925), 
it was said: 

“It is true that one cannot in the same pro¬ 
ceeding both assail a statute and rely upon it. 
Hurley v. Commissioner of Fisheries, 257 U. S. 
223, 225 * * *. Nor can one who avails himself 
of the benefits conferred by a statute deny its 
validity. Pierce OH Co. v. Phoenix Refining 
Co., 259 U. S. 125, * * * St. Louis Cq. v. Pren- 
dergast Co., 260 U. S. 469, 472. * * 

i 

I 

To the same effect are Kansas City Company v. 
Stiles, 242 U. S. Ill (1916), and Great Fafls Manu¬ 
facturing Co. v. Garland, 124 U. S. 581 (1888). 

Where a statute provides that the administrative 
body shall find jurisdictional and fundamental facts 
upon which the application of the statute is based, 


such act does not afford an adequate remedy at law. 
If a statute intends that the remedy prescribed there¬ 
in shall be exclusive or that the courts of equity shall 
be deprived of their usual jurisdiction or that their 
normal functions in the protection of constitutional 
rights shall be taken away, the act is unconstitu¬ 
tional. It is not necessary to do much more than 
cite the leading case establishing this fundamental 
doctrine of the necessary constitutional authority of 
Federal courts in preserving constitutional rights. 
Crowell v. Benson, supra . 

In that case there was involved a Federal statute 
imposing liability upon employers for injuries to 
their employees suffered upon the navigable waters 
of the United States. The suit had been brought by 
an employer seeking to avoid the award of damages 
against him under such statute by a bill in equity to 
enjoin the enforcement of such award. The trial court 
allowed a trial de novo upon the facts and the law. 
The contention of the defense was that the findings 
of the commissioner as provided in such statute were 
conclusive as to all facts and were binding upon the 
court. The Supreme Court distinguished between 
facts which may properly be intrusted by the Con¬ 
gress to the determination of an administrative board 
and questions of fact of a fundamental or jurisdic¬ 
tional nature upon the establishment of which rests 
the power of Congress to legislate in the particular 
field under consideration. 

In that case the Supreme Court pointed out that 
such facts were whether or not the relation of em¬ 
ployer and employee existed and whether the injury 
occurred upon navigable waters of the United States. 
The Supreme Court said that the power of Congress 
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to legislate with respect to the subject matter covered 
by the statute under consideration depended upon the 
establishment of these facts, and, therefore, tfyey were 
fundamental or jurisdictional. In this connection the 
Supreme Court said (at pp. 54-55) : 

“What has been said thus far relates to the 
determination of claims of employees within the 
purview of the act. A different question is pre¬ 
sented where the determinations of ^act are 
fundamental or ‘jurisdictional,’ in the s^nse that 
their existence is a condition precedent to the 
operation of the statutory scheme. Thesp funda¬ 
mental requirements are that the injury occurs 
upon the navigable waters of the United States, 
and that the relation of master and servant exists. 
These conditions are indispensable to the appli¬ 
cation of the statute, not only because the Con¬ 
gress has so provided explicitly (section 3), but 
also because the power of the Congress to enact 
the legislation turns upon the existence of these 
conditions.” 

And again (at p. 56) : 

“In relation to these basic facts, the question 
is not the ordinary one as to the propriety of 
provision for administrative determinations. 
Nor have we simply the question of due process 
in relation to notice and hearing. It is rather a 
question of the appropriate maintenance of the 
Federal judicial power in requiring the observ¬ 
ance of constitutional restrictions. It is tjhe ques¬ 
tion whether the Congress may substitute for 
constitutional courts, in which the judicial 
power of the United States is vested, arj admin¬ 
istrative agency—in this instance A single 
deputy commissioner—for the final dejiermina- 
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tion of the existence of the facts upon which the 
enforcement of the constitutional rights of the 
citizen depend. The recognition of the utility 
and convenience of administrative agencies for 
the investigation and finding of facts within their 
proper province, and the support of their au¬ 
thorized action, does not require the conclusion 
that there is no limitation of their use, and that 
the Congress could completely oust the courts 
of all determinations of fact by vesting the au¬ 
thority to make them with finality in its own 
instrumentalities or in the Executive Depart¬ 
ment. That would be to sap the judicial power 
as it exists under the Federal Constitution, and 
to establish a government of a bureaucratic 
character alien to our system, wherever funda¬ 
mental rights depend, as not infrequently they 
do! depend, upon the facts, and finality as to 
facts becomes in effect finality in law.” 

» 

The Supreme Court then reviewed the various 
instances in which the right to find such jurisdictional 
facts has been denied to an administrative agency and 
said (at p. 60): 

“In cases brought to enforce constitutional 
rights, the judicial power of the United States 
necessarily extends to the independent determi¬ 
nation of all questions, both of fact and law, 
necessary to the performance of that supreme 
function.” 

The Supreme Court then went on to hold that, if 
the statute there involved were construed so as to 
deny to the District Court the right to determine de 
novo the jurisdictional facts, it would be unconstitu¬ 
tional. Accordingly, the Supreme Court held that 
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the trial court had been correct in granting a trial 
de novo. (See, also, St. Joseph Stockyards Company 
v. United States, et al., supra.) 

In the Act under consideration it is provided that 
the Board shall find facts which include the juris¬ 
dictional and fundamental facts, and in a court to 
which they are referred they shall be conclusive if 
supported by the evidence (Sec. 10(e) j) . Con¬ 
sequently, under that provision the Board itself finds 
the fundamental or jurisdictional facts upon which it 
bases its own jurisdiction and under that provision of 
the Act those facts as found are conclusive upon the 
court so long as they are supported by evidence. The 
court itself finds no facts, but merely may rjefer back 
to the Board any case for the purpose of finding ad¬ 
ditional facts (Sec. 10(e)). The Act in this respect, 
therefore, is defective for the reasons pointed out in 
Crowell v. Benson, supra. 

The Board generally contends that the test pre¬ 
scribed in Crowell v. Benson, supra, is met jn the Act 
because there is a judicial review in a Cirquit Court 
of Appeals and a judicial review is sufficient. It is 
not the judicial review of jurisdictional or funda¬ 
mental facts administratively found by the Board that 
is essential, but rather the independent judicial de¬ 
termination of such facts judicially found by the court 
itself. 

With further reference to the procedure outlined in 
the Act, we do not see how it is possible ever to have 
a judicial determination of the fundamental or jur¬ 
isdictional issues. Certainly the particular Circuit 
Court of Appeals is given no right to sunqmon wit¬ 
nesses and conduct a trial to determine these funda- 
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mental or jurisdictional issues. We know of no pro¬ 
cedure whereby the Circuit Court of Appeals might 
certify the jurisdictional or fundamental issues to 
some District Court for determination. Counsel for 
the Board have never pointed out where in the Act 
or how under the Act a court of competent jurisdic¬ 
tion is directed to determine judicially these funda¬ 
mental or jurisdictional issues, and, without fear of 
contradiction, we say there is no provision in the Act 
for such a judicial determination. 

Finally, while the Board relies on a number of Fed¬ 
eral Trade Commission cases as upholding sufficiency 
of the type of judicial review set forth in the Act, it 
will be observed that Crowell v. Benson, supra, was 
decided only in 1932 after the decisions generally re¬ 
lied upon by the Board had been rendered. 

What we have said above in Point IV of this brief 
is not and can not be controverted by cases which 
counsel for the Board are likely to cite and which 
they have cited in other suits brought against the 
Board, or agents or agencies thereof. 


V. 

A Declaratory Judgment is Prayed for in Certain of 
the Cases and Should be Rendered upon Hearing on 
the Merits Holding that the National Labor Relations 
Act is Void and Unconstitutional as Applied to the 
Appellants in Such Cases. 

In the cases of A. C. Lawrence Leather Co. v. Mad- 
den, et al., No. 6696, Brown Shoe Co. v. Madden, et 
al., No. 6698, Cabot Manufacturing Co. v. Madden, 
et al., No. 6705, and Bethlehem Shipbuilding Corpo¬ 
ration, Ltd., v. Madden, et al., No. 6712, the respec- 
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tive bills of complaint in addition to othpr relief 
sought declaratory judgments, which were [likewise 
dismissed by the court below. 

The Federal Declaratory Judgment Act of June, 
1934 (Mar. 3, 1911, c. 231 § 274D, as added June 14, 
1934, c. 512, 48 Stat. 955; as amended Aug. 30, 1935, 
c. 329, § 405, 49 Stat. 1027) added an important sec¬ 
tion to the Judicial Code, this section being known as 
274d of the Judicial Code (28 U.S.C.A. § 40j0). The 
statute reads as follows: 

“(1) In cases of actual controversy except 
with respect to Federal taxes the coufts of the 
United States shall have power upon petition, de¬ 
claration, complaint, or other appropriate plead¬ 
ings to declare rights and other legal j relations 
of any interested party petitioning for such de¬ 
claration, whether or not further relief is or 
could be prayed, and such declaration slhall have 
the force and effect of a final judgment [or decree 
and be reviewable as such. 

“(2) Further relief based on a declaratory 
judgment or decree may be granted whenever 
necessary or proper. The application shall be 
by petition to a court having jurisdiction to grant 
the relief. If the application be deemed suffi¬ 
cient, the court shall, on reasonable riotice, re¬ 
quire any adverse party, whose rights have been 
adjudicated by the declaration, to show cause 
why further relief should not be granted forth¬ 
with. 

“ (3) When a declaration of right or the grant¬ 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a 
jury, such issues may be submitted to [a jury in 
the form of interrogatories, with proper instruc¬ 
tions by the court, whether a general verdict be 
required or not.” 
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The declaratory judgment has been a feature of 
the law in a substantial number of the States for some 
years and is a procedure now recognized by the sta¬ 
tutory law of the United States as above shown. This 
form of procedure received favorable recognition by 
the Supreme Court of the United States in the case of 
Nashville C. & St. L. Ry. Co. v. Wallace, 288 U. S. 
249, 262, 263 (1933). In these cases as in the Su¬ 
preme Court case just referred to, there is presented 
a justiciable controversy, namely, in these cases 
whether the Board, its agents or agencies, have any 
legal right under the Constitution to hold the afore¬ 
mentioned elections and hearings and to take any pro¬ 
ceedings or other action in connection therewith 
against the foregoing appellants. Furthermore, there 
exists a present threatened harm to the foregoing ap¬ 
pellants and not merely an illusory fear on their part. 
Thus, this is the type of case in which a court may 
make use of a declaratory judgment, settling the 
rights of the parties in the premises. This Honor¬ 
able Court, therefore, upon a hearing on the merits 
may declare the Act unconstitutional as applied to 
the foregoing appellants. 

The question of whether or not a declaratory judg¬ 
ment may be issued in any case is entirely apart from 
the question of whether or not such a case presents 
a situation which demands the exercise of equitable 
jurisdiction by way of injunction. In other words it 
is not a condition to the issuance of a declaratory 
judgment as it is to the issuance of an injunction that 
the particular complainant is in imminent danger of 
suffering irreparable damage and is without ade¬ 
quate remedy at law for the prevention of such dam¬ 
age. It is unbelievable that officials of the Govern- 
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ment would take any action which would be contrary 
to the judgment of a court declaring any act! uncon¬ 
stitutional. However, in any such event, the Declara¬ 
tory Judgment Act does not leave the court power¬ 
less, but it could then grant injunctive relief, for it 
is provided under subsection (2) of the Declaratory 
Judgment Act above quoted that 

‘‘further relief based upon a declaratory judg¬ 
ment or decree may be granted wherever neces¬ 
sary or proper.” 


VI. 

The Act Has Already Been Held Unconstitutional by 
District Courts of the United States. 

The Act has been declared unconstitution4l in the 
following cases by the following District Courts: 

Stout v. Pratt, supra, now on appeal to the 
United States Circuit Court of Appeals for 
the Eighth Circuit. 

Bendix Products Co. v. Beman, unr^ported, 
Commerce Clearing House p. 16,545, per 
Barnes, D. J., decided Mar. 24, 1934 (D. C. 
of U. S. for the Northern District of Illi¬ 
nois), set forth in Appendix B herejto. 

And the following District Courts in the following 
cases have granted preliminary injunctions to|restrain 
the enforcement and operation of the Act in cases 
substantially similar to the present ones: | 

i 

Stout v. Pratt, supra; 

Bendix Products Co. v. Beman, supra; 
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Infant Socks, Inc. v. Labor Board, unreported, 
per Geiger, D. J., decided Dec. 5, 1935 (D. 
! C. of the U. S. for Wisconsin) ; 

Marathon Electric Co. v. Labor Board, unre¬ 
ported, per Geiger, D. J., decided Jan. 25, 
1936 (D. C. of the U. S. for Wisconsin) ; 

Lindeman & Hoverson v. Labor Board, unre¬ 
ported, per Geiger, D. J., decided Feb. 6, 
1936 (D. C. of the U. S. for Wisconsin) ; 

Independent Workers of Clayton Mark Co. v. 
Beman; Clayton Mark & Co. v. Same; 
Cockrell, et al. v. Same, 13 F. Supp. 627, 
:per Woodward, D. J., decided Feb. 1, 1936 
' (D. C. of the U. S. for Northern District of 
Illinois) ; 

I. I. Case Co. v. Clark, et. al., unreported, per 
Geiger, D. J., no citation available (D. C. 

: of the U. S. for Wisconsin) ; and 

James Vernor Company v. Bowen, et al., unre¬ 
ported, Commerce Clearing House p. 16,- 
185, per Moinet, D. J., decided Dec. 14, 
1935 (D. C. of the U. S. for Eastern Dis¬ 
trict of Michigan, Southern Division). 

There are other cases in the Federal Courts in 
Which, for one reason or another, preliminary in¬ 
junctions have been denied. Doubtless, counsel for 
the Board in their brief will advise this Court of 
such cases. In any event, there is a conflict in the 
decisions of the District Courts upon the question of 
the right of a plaintiff to a preliminary injunction 
and even upon the constitutionality of the Act under 
circumstances substantially similar to those disclosed 
by the pleadings in the instant cases, which conflict 
ultimately should be resolved by the Supreme Court 
of the United States. So far as we known only three 
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cases following the procedure outlined in thd Act 
have been argued before any Circuit Court ojf Ap¬ 
peals. In one case, known as the Greyhounty Bus 
case, now pending before the United States Circuit 
Court of Appeals for the Third Circuit, argued 
April 1, 1936, and in the second case, known ^s the 
Mackay Radio Corporation case, now pendiijg be¬ 
fore the United States Circuit Court of Appeals for 
the Ninth Circuit, argued April 16, 1936, ^nd in 
the third case, known as the Friedman-Harry T\larks 
Clothing Company case, now pending in the ijJnited 
States Circuit Court of Appeals for the Seconji Cir¬ 
cuit, argued April 20, 1936, the Board was attempt¬ 
ing to have the particular Circuit Court of Appeals 
enforce its order, which had not been obeyed. 

i 

VII. 

A Preliminary Injunction Pending Appeal Should 
Be Granted In Each Case By This Court. | 

l 

In oral argument and by motions previously filed 
in these cases the appellants have indicated their 
willingness and desire for a prompt disposition of 
these cases upon the merits and have shown th^t they 
have no desire whatsoever to postpone a pronipt de¬ 
cision of these cases on the merits. It is submitted, 
however, that until these cases shall have be^n dis¬ 
posed of upon the merits, injunctions pending kppeal 
should be granted; otherwise, the Board will proceed 
to take the actions complained of, thus nullifying any 
ultimate relief by this Court and tending td make 
each of these cases moot. 

This Court plainly has jurisdiction to enterj a pre¬ 
liminary injunction pending a final hearing and de- 
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termination of these appeals under Section 11 of the 
Act creating the Court, which states: 

“That the said Court of Appeals shall have 
power to issue all necessary and proper remedial 
prerogative writs in aid of its appellate juris¬ 
diction.” (Act of Feb. 9, 1893, 27 Stat. 436 c. 
74, Sec. 11; Act of March 3, 1901, 31 Stat. 1227, 
c. 854, Sec. 230; Sec. 33 c. 2 of Title 18 of the 
District of Columbia Code.) 

It is a recognized prerogative of appellate courts 
to grant preliminary injunctions or stays pending dis¬ 
position of cases on appeal in aid of their appellate 
jurisdiction. One of the most recent instances of the 
exerciie of that prerogative is found in Rickert Rice 
Mills, Inc . v. Fontenot, supra (1936). In that case 
the Supreme Court of the United States (October 
term, 1935, No. 577) granted a stay or preliminary 
injunction pending review, although the United 
States Circuit Court of Appeals for the Fifth Cir- 
cuit, following the action of the District Court, had 
previously denied the same request made by the same 
petitioner in the same case. On April 17, 1936, the 
Supreme Court of the United States in Mountain 
States Power Company v. Public Service Commission 
of Montana, et ah, _U. S._, entered an in¬ 

junction against the collection of certain rates pend¬ 
ing appeal. 

This Court, in aid of its appellate jurisdiction, in 
other cases has granted injunctions pending appeal 
after the lower court denied such injunctions. 

The Town of Franklin in the County of Somer¬ 
set v. Rex ford G. Tugwell, et ah, No. 6619; 
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Oklahoma Utilities Co. v. Ickes, et al., Ncj. 6509; 
Quinn v. Dougherty, No. 4873; and 
Gritts v. Fisher, No. 2311. j 

The last cited cases and many others that could be 
cited illustrate the practice in this Court, no matter 
what may be the practice in other courts. 

If the preliminary injunctions be grafted as 
prayed, the injury, if any, to the appellees herein 
should the final determination be in their faVor can 
not be serious or irreparable, and the stay o^ action 
herein applied for will of necessity be of shott dura¬ 
tion. If the preliminary injunctions be refused, the 
appellants will in effect be denied their appeals in 
this Court and will suffer great and irreparable in¬ 
jury. As to the balance of convenience in sudi cases, 
the Supreme Court has spoken many times. 

For example, in Russell v. Farley, 105 U. S. 438 
(1881), Mr. Justice Bradley said (at pp. 438-439): 

“It is a settled rule of the Court of Chancery, 
in acting on applications for injunctions, to 
regard the comparative injury which would be 
sustained by the defendant, if an injunction 
were granted, and by the complainant, if it 
were refused. Kerr on Injunctions, 201, 210. 

zk. Xt. 

•p »p »|» 

“Mr. Kerr, in his treatise on Injunctions, says: 
‘In balancing the comparative convenience or 
inconvenience from granting or withholding an 
injunction, the court will take into consideration 
what means it has of putting the party who may 
be ultimately successful in the position he would 
have stood if his legal rights had not been inter¬ 
fered with.’ * * *” 

As another example of the attitude of the ^upreme 
Court, we refer to Ohio Oil Co. v. Conway, Z79 U. S. 
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813 (1928). In that case the plaintiffs sued to pre¬ 
vent the enforcement against them of a Louisiana 
statute imposing a severance tax on the production 
of oil at graduated rates rather than at a fixed rate 
of 3% as had been fixed by an earlier statute. The 
plaintiffs contended that the new tax was invalid 
under the equal protection clause of the Fourteenth 
Amendment and also under a provision of the State 
Constitution. A three-judge court denied the appli¬ 
cation for an interlocutory injunction. The applica¬ 
tion for an interlocutory injunction was submitted 
on ex parte affidavits which, the Supreme Court 
stated, were “harmonious in some particulars and 
contradictory in others.” The Supreme Court 
further found that enough appeared to make it plain 
that therfe was a “real dispute over material questions 
of fact which” could “not be satisfactorily resolved 
upon the present affidavits and yet must be resolved 
before the constitutional validity” of the new statute 
could be determined. 

The Supreme Court found that, since the laws of 
Louisiana afforded no remedy for the restitution of 
taxes paid even under protest and compulsion, the 
plaintiffs would be remediless if they paid the taxes 
under the new statute during the pendency of the suit 
and such statute was thereafter adjudged invalid by 
the final decree. The Court said (at p. 815). 

“IWhere the questions presented by an applica¬ 
tion for an interlocutory injunction are grave, 
and the injury to the moving party will be 
certain and irreparable if the application be 
denied and the final decree be in his favor, while 
if the injunction be granted the injury to op- 
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posing party, even if the final decree be in his 
favor, will be inconsiderable, or mayi be ade¬ 
quately indemnified by a bond, the injunction 
usually will be granted. Love v. Atchison, 
Topeka & Santa Fe R. Co., 185 Fed. j21, 331- 
332.” 

. i 

On final analysis, therefore, we do not see how in 
the instant cases it can be seriously contended that by 
granting the preliminary injunctions pending appeal 
any real harm would be done to the appellees, 
whereas by denying them the appellants woJild be ir¬ 
reparably injured and in effect would be defied their 
appeals to this Court. 

CONCLUSION 

It is respectfully submitted that a preliminary in¬ 
junction pending appeal should be entered in each 
of the foregoing eight cases. 
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[Public— No. 198 — 74th Congress] | 

[S. 1958] j 

AN ACT I 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Boajj*d, and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY I 

Section 1 . The denial by employers of the right of employees to 
organize and the refusal by employers to accept thb procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commence; (b) occur¬ 
ring in the current of commerce; (c) materially affectihg, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the| prices of such 
materials or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or intb the channels 
of commerce. 


O..UU WHU iUC XJJL l/iao UL UtUCl VJL 

ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power 6f wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, anp promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising oilt of differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exerbise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 
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DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “ employer ” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives ” includes any individual or labor 
organization. 

(5) The term “ labor organization ” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The>term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 6703 of the Presi¬ 
dent on June 29. 1934, pursuant to Public Resolutioii Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

• Sec. 3. (a) There is hereby created a board, to be known as the 
“National Labor Relations Board” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three years 2 and 
one for a term of five years, but their successors sh^ll be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President' shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon ijiotice and hear¬ 
ing, for neglect of duty or malfeasance in office, bfit for no other 
cause. 

(b) A vacancy in the Board shall not impair tjhe right of the 
remaining members to exercise all the powers of the Board, aiwl 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the empl oy or under the 
supervision of the Board, and an account of allj moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appointj without regard for the provisions of! the civil-service 
laws but subject to the Classification Act of 1923,| as amended, an 
executive secretary, and such attorneys, examiners, and regional 
directors, and shall appoint such other employee^ with regard to 
existing laws applicable to the employment and 'compensation of 
officers and employees of the United States, as itl may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, Or other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under this section 
may, at the direction of the Board, appear for aiid represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation (or for statistical work), where such 
service may be obtained from the Department of I Labor. 

(b) Upon the appointment of the three original members of the 

Board and the designation of its chairman, the old Board shall cease 
■ » 

1 So in original. 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary # 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 

A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours witnout loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 9 (a), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate againjst an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Section^ (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of tljie employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, ^ages ? hours of 
employment, or other conditions of employment: j Provided, That 
any individual employee or a group or employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right tlo self-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have teen designated or selected. 
In any such investigation, the Board shall provide for an appro¬ 
priate hearing upon due notice, either in conjunction) with a proceed¬ 
ing under section 10 or otherwise, and may take ai secret ballot of 
employees, or utilize any other suitable method to ascertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, and 
there is a petition for the enforcement or review of such order, such 
certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decjree of the court 
enforcing, modifying, or setting aside in whole or ip. part the order 
of the Board shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree-, 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 

engaging in any such unfair labor practice, the Board, or any 
■ " — - 

1 So in original. 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present 'testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or ii all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 

. entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, an<[l to make and 
enter upon the pleadings, testimony, and proceedings set forth in. 
such transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its 
member, agent or agency, shall be considered by tpe court, unless 
the failure or neglect to urge such objection shall be Excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce jadditional evi¬ 
dence and shall show to the satisfaction of the court jthat such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the heaHng before tho 
Board, its member, agent, or agency, the court niay order such 
additional evidence to be taken before the Board, its (member, agent, 
or agency, and to be made a part of the transcript. iThe Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall file such modi¬ 
fied or new findings, which, if supported by evidenc^, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Couri of the United 
States upon writ of certiorari or certification as prov[ided in sections 
239 and 240 of the Judicial Code, as amended (U.jS. C., title 28, 
secs. 346 and 347). | . 

(f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to. have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record! in the proceed¬ 
ing, certified by the Board, including the pleading! and testimony 
upon which the order complained of was entered afid the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in like manner 
be conclusive. 

(g) The commencement of proceedings under subsebtipn (e) or (f) 
of this section shall not, unless specifically ordered tiy the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1032 (U. S. €., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case 6f contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, withm the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy jthereof at the 
principal office or place of business of the person Required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be procjf of the same, 
and the return post office receipt or telegraph receipt [therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before fhe Board, its 
member, agent, or agency, shall be paid the same feels and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application may be made 
under this Act.may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. 

(0) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any c[f its agents or 
agencies in the performance of duties pursuant to thfis Act shall 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. j 

LIMITATIONS I 

Sec. 13. Nothing in this Act shall be construed solas to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (0. S.jC., Supp. VII, 
tiflfe 15, sec. 707 (a)), as amended from time to timp, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Aci to establish a 
uniform system of bankruptcy throughout the pnited States’ 
approved July 1, 1898, and Acts amendatory therebf and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided, That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall j remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, ^hall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it| is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Labor Relations 
Act.” I ' 

Approved, July 5, 1935. 



I 


I 

I 

I 

> Appendix B 

(Opinion as it appears in Release No. J-lOt 
of the National Labor Relations Board\) 

IN THE DISTRICT COURT OF THE 
- UNITED STATES FOR THE NORTHERN 

\ DISTRICT OF ILLINOIS EASTERN 

DIVISION 

I 

Bendix Products Corporation, ■ 
k a Corporation, Plaintiff, 

i 

— vs .— 

L. W.BEMAN, individually and as 
f Regional Director of the NATION¬ 

AL Labor Relations Board for 
the Thirteenth Region, et al, 

) Defendants. 

This is a suit by Bendix Products Corporation 
against L. W. Beman, individually and as Regional 
Director of the National Labor Relations Board for 
the Thirteenth Region, Harold Cranefield, individu- 

► 

ally and as Attorney for said Board, and Joseph 
Madden, John M. Carmody, and Edwin S. Smith, 
individually and as members of said Board. 

Bendix Products Corporation is an Indiana cor¬ 
poration and has its sole office and manufactory in 
South Bend, Indiana. It is there engaged in the 
manufacture of carburetors, brakes and oth^r auto¬ 
motive and aircraft parts and accessories, aijd in its 
plant employs 3,540 persons known as prpduction 
employees, who are engaged exclusively in the manu- 
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facture of raw materials (including pig iron, steel, 
copper, aluminum, zinc, antimony and other mate¬ 
rials) into finished automotive and aircraft parts and 
accessories. In the manufacture of these products, 
plaintiff’s plant consumes large quantities of coal, 
acids, sand and other raw materials. The manufac¬ 
tured articles bear no resemblance to the raw mate¬ 
rials from which they are manufactured. Such raw 
materials are of relatively little value in comparison 
with the value of the finished products and this great 
increase in value is due to the manufacturing opera¬ 
tions performed at plaintiff’s plant. 

Certain of plaintiff’s production employees are 
members of a trade union of the vertical type, known 
as Local No. 9, International Union United Auto¬ 
mobile Workers of America, which organization is 
affiliated with American Federation of Labor; others 
are members of a trade union, also of the vertical 
type, known as Bendix Employees’ Association, 
which organization is not affiliated with American 
Federation of Labor; others are affiliated with other 
labor Organizations, known as craft unions; and 
others are not members of any trade union. 

Plaintiff alleges that, for a long time, it has met 
and dealt, and now meets and deals, for the purposes 
of collective bargaining in respect of rates of pay, 
hours of labor, and other conditions of employment, 
with the representatives of its employees, in all in¬ 
stances where such employees have indicated that 
they desire plaintiff to deal with such representatives, 
and at all times in the past have so dealt, and now so 
deals, with the representatives chosen by the members 
of each of the above-named labor organizations. 
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Plaintiff further alleges that it has in tlje past met 
and dealt, and now meets and deals, with (those of its 
employees who desire to bargain individually with 
it; that plaintiff now has outstanding cjontracts of 
employment with employees who are niiembers of 
said Local No. 9, with employees who aije members 
of said Bendix Employees’ Association, with employ¬ 
ees who are members of other labor organizations, 
and with individual employees who are rpembers of 
no labor organization, and that, prior to tlje incidents 
hereinafter referred to, plaintiff’s relations with all 
such employees were harmonious and mutually 
satisfactory. 

In July, 1935, shortly after the approval of the 
National Labor Relations Act, Local No. 9 made a 
demand on plaintiff that the plaintiff deal with its 
representatives as the exclusive representatives of all 
production employees in plaintiff’s plant. This, the 
plaintiff refused to do on the ground that to accede 
to the request would deprive its production employees 
who are not members of Local No. 9 of their right 
and freedom to contract with plaintiff, and would 
also deprive plaintiff of its right to make indi¬ 
vidual agreements with its employees. On Novem¬ 
ber 22, 1935, plaintiff was served with Wnfren notice, 
dated the preceding day and signed by L. tV. Beman, 
as Regional Director for the Thirteenth Region, stat¬ 
ing that a petition had been filed with National Labor 
Relations Board by Local No. 9 alleging t^iat a ques¬ 
tion affecting commerce had arisen concerning the 
representation of the employees engaged in produc¬ 
tion at an hourly wage in the plant of tlje plaintiff 
in South Bend and requesting that National Labor 
Relations Board investigate the controversy and 
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certify the name or names of the representatives that 
have been designated or selected by the employees. 
The notice further stated that, it appearing to Na¬ 
tional Labor Relations Board that a question affect¬ 
ing commerce had arisen concerning the representa¬ 
tion of employees engaged in production at an hourly 
wage in plaintiff’s plant, a hearing would be con¬ 
ducted before the Board, by the trial examiner, upon 
the question on December 5, 1935. Plaintiff received 
no notice of any hearing before the Board prior to the 
receipt of the notice on November 22, 1935. 

Plaintiff alleges, on information and belief, that 
no hearing was held and no evidence whatsoever was 
adduced by or before the Board as a basis for the 
finding contained in the notice, to the effect that a 
question affecting commerce had arisen concerning 
the representation of plaintiff’s employees. 

On November 27, 1935, plaintiff filed with defend¬ 
ant L. W. Beman, Regional Director for the Thir¬ 
teenth Region, its motion to dismiss the proceedings 
referred to in the motion on the ground that the 
Board had no jurisdiction of plaintiff or the subject 
matter of the proceeding and that National Labor 
Relation^ Act was unconstitutional. On December 
17, 1935, after several continuances, the hearing con¬ 
templated by the notice was conducted by an ex¬ 
aminer for the Board, at which hearing plaintiff 
again moved that the proceedings be dismissed and 
that the hearing be terminated on the grounds set 
forth in the motion. Notwithstanding the objections, 
the hearing proceeded, with the result that, on Janu¬ 
ary 29, 1936, the Board made and issued an order 
entitled “Direction of Election,” wherein it is recited 
that 
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“The Board having found that a question affect¬ 
ing commerce has arisen concerning the repre¬ 
sentation of employees of the Bendix Products 
Corporation, South Bend, Indiana, within the 
meaning of Section 9, subdivision (c) [and Sec¬ 
tion 2, subdivision (6) and (7) of the National 
Labor Relations Act,” 

and ordered that an election by secret ballot be con¬ 
ducted within ten days under the direction of defend¬ 
ant L. W. Beman, Regional Director, among all em¬ 
ployees of the plaintiff paid on an hourly basis, to 
determine whether they desired to be represented by 
Local No. 9 or by Bendix Employees’ Association. 

Plaintiff filed and presented at the hearing a veri¬ 
fied answer. The trial examiner overruled plaintiff’s 
motion to dismiss the proceeding. 

Plaintiff alleges that the facts are, and tpat at the 
hearing it appeared: That all of the production 
employees were and are exclusively engaged in 
wholly local work in manufacturing the products of 
plaintiff in its plant at South Bend; that th|e produc¬ 
tion employees were not and are not engaged in com¬ 
merce with foreign nations, among the several States, 
or with the Indian tribes; that no question pr contro¬ 
versy respecting or in any way affecting ^uch com¬ 
merce had arisen; that plaintiff has be<^n and is 
bargaining collectively with its employee^ through 
representatives of their own choosing; that [10 contro¬ 
versy existed or now exists between plaintiff and its 
employees; that neither Bendix Employees’ Associ¬ 
ation nor the independent production employees 
desire that an election be held or desire t<^ be repre¬ 
sented by Local No. 9 or any party or organization 
which may be selected to represent all employees; 
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and that the Bendix Employees’ Association does not 
desire to represent all the employees in plaintiff’s 
plant, even if chosen by the majority of such em¬ 
ployees for such purpose. 

Defendant L. W. Beman, on January 31, 1936, 
caused to be served on plaintiff a subpoena duces 
tecum , by the terms of which plaintiff is required to 
produce its payroll before him as Regional Director 
on February 4, 1936. (When the motion for a pre¬ 
liminary injunction was first presented to this court 
it was agreed between the parties that the subpoena 
should be withdrawn and that the proceeding before 
the Board should stand in status quo until the court 
should have opportunity to hear and decide the mo¬ 
tion for a preliminary injunction.) 

Plaintiff alleges that, unless restrained by this 
court, defendant L. W. Beman will hold an election 
amongst the employees in plaintiff’s plant; that the 
holding of such election, regardless of the results 
thereof, will stir up strife, contention and ill-will 
among plaintiff’s employees, and will be destructive 
of plaintiff’s rights to the continuance of the existing 
amicable and satisfactory relationships between it 
and its employees, and will impair the morale and 
efficiency of such employees, and will lessen the 
efficiency of the operation of plaintiff’s plant, all of 
which will result in substantial and irreparable 
damage to the plaintiff far in excess of $3000; that the 
pendency of the election, and in general the inter¬ 
meddling of the defendants with the labor relations 
existing between plaintiff and its employees, has 
fostered and stirred up a feeling of rivalry and ill- 
will between the various groups of plaintiff’s em¬ 
ployees, and that, if the election and intermeddling 
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are not restrained, the ill-will and bad feeling vidll be 
intensified and plaintiff will suffer further sprious 
losses due to the impaired efficiency of its employees, 
occasioned thereby, and may be subjected to tfjie risk 
of damage to and destruction of valuable physical 
properties as a result of acts of violence attendant 
upon any such election, or as a result of any order 
of the defendant Board following such election. 

Plaintiff further alleges that the National (Labor 

° • • i _ 

Relations Act violates certain provisions of th^ Con¬ 
stitution of the United States and Amendments 
thereto, which will be hereafter specified, j^nd is, 
therefore, void; that the Act can have no application 
to the relationship of employer and employees en¬ 
gaged in manufacturing; that plaintiff has no ade¬ 
quate remedy at law, and is threatened with irre¬ 
parable injury. j 

Plaintiff’s bill prays a preliminary and permanent 
injunction, restraining defendants from holding the 
proposed election, from further enforcement] of the 
National Labor Relations Act against it, and from 
interfering with the conduct of the plaintiff’s business. 

The plaintiff moved for a preliminary injunction 
on its sworn bill. L. W. Beman, individually and as 
Regional Director, and Harold Cranefield, indi¬ 
vidually, appeared and filed their affidavit! which 
they denominate a return to the motion. Ttey also 
filed an affidavit of William M. Leiserson, Chairman 
of the National Mediation Board, who says tlfiat elec¬ 
tions of the kind here contemplated are effective in 
preventing labor disputes. These defendants also 
filed a motion to dismiss the bill on the ground, 
among others, that it does not show irreparable injury 
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and does show that the plaintiff has an adequate 
remedy at law. 

The pertinent portions of the National Labor 
Relations Act are set forth in the margin.* 

It is apparent, from a reading of the National La¬ 
bor Relations Act, that, to justify the legislation, Con¬ 
gress relied upon the Commerce clause of the Consti¬ 
tution, that is, the power “To regulate Commerce 
with foreign Nations, and among the several States, 
and with the Indian Tribes” (Art. I. Sec. 8, Cl. 3). 

Defendants contend that plaintiff’s “business is one 
whose economic existence is tied up completely with 
a constant flow of materials and products from and 
into the ichannels of interstate commerce” and that 
“the Act is clearly applicable not only to interstate 
transportation and communication systems but to in¬ 
dustries engaged predominantly in interstate com¬ 
merce,” and that, accordingly, the defendants may, 
under the act, lawfully deal with the relation of plain¬ 
tiff and its production employees. This is the fa¬ 
miliar, but fallacious, argument which would, by ju¬ 
dicial interpretation and construction, amend the 
Commerce clause of the Constitution by striking 
therefrom the words “with foreign Nations, and 
among the several States, and with the Indian tribes,” 
so that it shall read, simply, “Congress shall have 

• Pertinent portions of National Labor Relations Act quoted in margin 
are as follows: Under “DEFINITIONS” there are quotations from Sec¬ 
tion 2, 2(3), 2(4), 2(5), 2(6), 2(7), 2(8), 2(9) and 2(10); under “NA¬ 
TIONAL LABOR RELATIONS BOARD” there are quotations from 
Sections 3(d), 4, 5, and 6(a); under “RIGHTS OF EMPLOYEES” there 
are quotations from Sections 7, 8, 8(1), 8(2), 8(3), 8(4) and 8(5); under 
“REPRESENTATIVES AND ELECTIONS” there are quotations from 
Section 9(a), 9(b), 9(c) and 9(d); under “PREVENTION OF UNFAIR 
LABOR PRACTICES” there are quotations from Section 10(a), 10(b), 
10(c), 10(e) and 10(f); under “INVESTIGATORY POWERS” there 
are quotations from Section 11, 11(1) and 11(2) and under “LIMITA¬ 
TIONS,” Section 13 is quoted. 
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power to regulate commerce,” and whicp would 
broaden the definition of “Commerce” td include 
manufacturing, mining, agriculture, and, j in fact, 
most of the activities of modern life. 

The relationship with which the defendants pro¬ 
pose to deal is a relationship between the plaintiff and 
its production employees, who are engaged iji making 
for plaintiff, in its plant in Indiana, finished auto¬ 
mobile and airplane parts and accessories ifrom raw 
materials, that is, manufacturing. Manufacturing is 
not commerce, nor does the fact that the thipgs manu¬ 
factured are afterwards to be shipped or u^ed in in¬ 
terstate commerce make their productioji a part 
thereof. Hammer v. Dagenhart, 247 U. S. (251, 272; 
Arkadelphia Co. v. St. Louis , S. W. Ry., ^49 U. S. 
13, 151; Utah Power & L. Co., v. Pfost, ^86 U. S. 
165, 181. “Commerce succeeds to manufacture, and 
is not a part of it.” U. S. v. E. C. Knigh\ Co., 156 
U. S. 1. Even if it be assumed to be a fapt that “a 
question has arisen concerning the representation of 
employees of” the plaintiff, such questioi[i has not 
arisen in interstate commerce. It has aifisen in a 
manufacturing process carried on wholly within the 
state of Indiana. 

A consideration of the cases dealing with the so- 
called “flow,” “current,” or “stream” of j interstate 
commerce, beginning with Swift & Co. v. ^7. S., 196 
U. S. 375, 390, and ending with Schechter v. U. S., 
295 U. S. 495, 543, discloses situations where a cer¬ 
tain commodity, such as grain or live-stocl^, flows in 
a steady stream or current of interstate Commerce 
from one part of the country to another, >vith little 
or no change in its form or characteristic^. We do 
not find, as in the case at bar, raw materials being 
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gathered together, some from within and some from 
without the State, and by the application of a large 
amount of labor, of relatively great value as com¬ 
pared with the value of the raw materials, converted 
into finished products, consisting of complicated 
mechanisms, which finished products are designed 
partly for intrastate and partly for interstate 
commerce. It is concluded, accordingly, that 
it cannot be said that the question has arisen 
in a manufacturing process which is within the 
“flow,” “current,” or “stream” of interstate com¬ 
merce, as those words are used in the cases. 

Neither does the question directly “affect” inter¬ 
state commerce. Its effect on commerce is merely in¬ 
direct and incidental. The language of Mr. Chief 
Justice Hughes in Schechter v. U. S., supra, is ap¬ 
plicable here (pp. 548-9) : (Italics supplied ) 

“* * * ^he distinction between direct and in¬ 
direct effects of intrastate transactions upon in¬ 
interstate commerce must be recognized as a 
fundamental one, essential to the maintenance of 
our constitutional system. 

Alt 4|£i 4k. 

rp /p rj> »|1 

“If the federal government may determine the 
wages and hours of employees in the internal 
commerce of a State, because of their relation to 
cost and prices and their indirect effect upon in¬ 
terstate commerce, it would seem that a similar 
control might be exerted over other elements of 
cost, also affecting prices, such as the number of 
employees, rents, advertising, methods of doing 
business, etc. All the processes of production 
and distribution that enter into cost would like¬ 
wise be controlled. * * * 

“The Government also makes the point that 
efforts to enact state legislation establishing high 

10 


I 

I 

I 

labor standards have been impeded by the be¬ 
lief that unless similar action is taken generally, 
commerce will be diverted from the States adopt¬ 
ing such standards, and that this fear of diversion 
has led to demands for federal legislation dn the 
subject of wages and hours. The apparent im¬ 
plication is that the federal authority under the 
commerce clause should be deemed to extend to 
the establishment of rules to govern wagqs and 
hours in intrastate trade and industry generally 
throughout the country, thus overriding tljie au¬ 
thority of the States to deal with domestic (prob¬ 
lems arising from labor conditions in th^ir in¬ 
ternal commerce. 

“It is not the province of the Court to consider 
the economic advantages or disadvantages of 
such a centralized system. It is sufficient to say 
that the Federal Constitution does not provide 
for it. * * * The authority of the Federal govern¬ 
ment may not be pushed to such an extremp as to 
destroy the distinction, which the commerce 
clause itself establishes, between commerce 
‘among the several States,’ and the internal con¬ 
cerns of a State.” 

The National Labor Relations Act, if it be ^o con¬ 
strued as to warrant interference with and control of 

plaintiff’s relation with its production employees, 
cannot be sustained as valid legislation undjer the 
Commerce clause, and is in violation of the Tenth 
Amendment as an invasion of the control over Jpurely 
local affairs thereby reserved to the States and to the 
people. 

But, say the defendants, in effect, even thcjugh it 
be conceded, for the sake of argument only, thajt there 
are cases to which the Act is not applicable ai^d that 
the “question concerning the representation bf em¬ 
ployees of” plaintiff may be one of such cases, yet 
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there are cases to which the Act is applicable, and the 
Court must assume that the Board, and if not the 
Board then the reviewing court, will decide that there 
is no jurisdiction in the instant case, and that, accord¬ 
ingly, the plaintiff has an adequate remedy at law 
and this court may not restrain the action of the 
Board. The Board has already decided the question 
of jurisdiction, and adversely to the contentions of the 
plaintiff. The Board’s order of January 29, 1936, 
recites “The Board, having found that a question af¬ 
fecting commerce has arisen concerning the repre¬ 
sentation of employees of the Bendix Products Corpo¬ 
ration * * * it is hereby directed, etc.” But, the de¬ 
fendants say, the court must assume that the Board, 
or the Circuit Court of Appeals on review, will cor¬ 
rect this error, if it be an error, and, accordingly, the 
plaintiff has an adequate remedy at law. 

It has been noted that the Board has heretofore 
considered and decided, adversely to plaintiff, the 
question of jurisdiction. It is now to be noted that 
the Board has considered and decided, adversely to 
plaintiff, another question, namely, “Whether, in or¬ 
der to insure to employees the full benefit of their 
right to self-organization and to collective bargain¬ 
ing, and otherwise to effectuate the policies of this 
Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, 
plant unit, or subdivision thereof.” By its order of 
January 29, 1936, the Board directs that an election 
be conducted “among all employees of the Bendix 
Products Corporation paid on an hourly basis, except 
supervisory employees having authority to hire or 
discharge, clerical employees, policemen and nurses.” 
The Board has, accordingly, pursuant to Section 9(b) 
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of the Act, determined the unit appropriate for the 
purposes of collective bargaining, and has ^appar¬ 
ently determined that that unit is a subdivision of the 
employer unit or plant unit. It will be observed that 
this unit will presumably, because of the nature of 
plaintiff’s enterprise, comprise a large nurpber of 
highly skilled craftsmen and also a large mnjnber of 
unskilled workers. Whether the determination is 
wise, the court does not know, and is probably un¬ 
qualified to decide. But the plaintiff says jthe de¬ 
terminations of the Board, in respect of jurisdiction 
and in respect of the extent of the unit for collective 
bargaining, are both erroneous, unwise and unjust. 

Implicit in the question of jurisdiction is tne ques¬ 
tion as to whether all enterprise in this country is 
hereafter to be under the supervision of jFederal 
courts as to rates of pay, wages, hours of employment, 
and other conditions of employment of the [workers 
engaged therein, or is to remain free from the inter¬ 
ference of courts in these and other matter^, except 
when extraordinary conditions exist. Impliqit in the 
power to determine the unit appropriate for the pur¬ 
poses of collective bargaining is the power tb gerry¬ 
mander, and thereby to aggrandize or crush a labor 
organization. These observations are made merely 
to indicate the importance of the questions. And yet 
the Act makes no provision for judicial review of the 
action of the Board on these questions. Incidentally, 
it is observed that the court cannot find in the Act 
any provision for the preservation in writing of the 
testimony taken by or on behalf of the Board on these 
questions. 

The Act, in subsections 10(e) and 10(f|, makes 
express provisions for judicial review of the qease and 
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desist orders of the Board relating to unfair labor 
practices, and in subdivision 9(d) makes provision 
for a belated judicial review of the action of the 
Board in certifying, pursuant to subsection 9(c) of 
the Act; the names of the representatives designated 
or selected for the purposes of collective bargaining 
by the majority of the employees, but only whenever 
an order of the Board made pursuant to Section 10 
(c) is called in question. (There are but two kinds 
of orders of jthe Board made pursuant to Section 
10(c),—orders directing persons to cease and desist 
from unfair labor practices as defined in the Act, and 
orders dismissing petitions for such cease and desist 
orders.) This action of the Congress, which indi¬ 
cates that it had judicial review in mind and provided 
for it in certain cases and refrained from providing 
for it in others, leads to the conclusion that no judi¬ 
cial review was intended in these other cases. This 
conclusion is reached in spite of the reports of Con¬ 
gressional committees and the remarks of individual 
members on the bill for the Act. The Act of Con¬ 
gress speaks louder than the works of its committees 
or members. The Act permits no judicial review of 
the action of the Board in respect of its jurisdiction 
and in determining the units appropriate for the pur¬ 
poses of collective bargaining. Accordingly, the 
plaintiff has no remedy at law. Chicago etc. Ry. Co. 
v. Minnesota, 134 U. S. 418,457; School of Magnetic 
Healing v. McAnnulty, 187 U. S., 94, 110; Wadley 
Southern Ry. Co. v. Georgia, 235 U. S. 651, 661; 
Waite V. Macy, 246 U. S. 606; Oklahoma Operating 
Co. v. Love, 252 U. S. 331, 336-7; Ohio Valley Water 
Co. v. Ben Avon Borough, 253 U. S. 287; Southern 
Ry. Co. v. Virginia, 290 U. S. 190, 194. 
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Let it be assumed, for the sake of the argjument, 
that the foregoing conclusion is erroneous apd that 
the courts will hold that the Act provides fc\r a ju¬ 
dicial review of the action of the Board in respect of 
its jurisdiction and in determining the unit appropri¬ 
ate for the purposes of collective bargaining. Let it 
be assumed that the courts will hold that such review 
can be had as an incident of the judicial review pro¬ 
vided for by Section 9(d). In order that Section 9 
(d) may operate, the following facts must exjst: (1) 
There must be an order under Section 10 (c)| which 
is either an order that some person cease an<ft desist 
from an unfair labor practice as defined in the Act, 
or an order dismissing a petition for such a cease and 
desist order; (2) such order under Sectiorj 10(c) 
must be based in whole or in part upon facts certified 
following an investigation pursuant to Sectidn 9(c), 
which section provides that whenever a question af¬ 
fecting commerce arises concerning the representa¬ 
tion of employees the Board may investigate and cer¬ 
tify to the parties the names of the representatives that 
have been selected and as a part of such investigation 
may hold an election; and (3) a petition must be filed 
for the enforcement or review of the order under 
Section 10(c). In other words, Section 9(d) ex¬ 
pressly confines the judicial review to orders of the 
Board made pursuant to Section 10(c). Sp far as 
the matters now under consideration are concerned, 
there can be no order of the Board within the mean¬ 
ing of Section 10(c) susceptible of review un|ier Sec¬ 
tions 10(e) and 10(f) until the employer, following 
the election, if one is held, has refused to bargain col¬ 
lectively with the representatives designate^ by the 
Board, has been found guilty of refusing to bargain 
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collectively with the representatives of his employees, 
and has been ordered by the Board to cease and de¬ 
sist from such refusal. This is the most that the de¬ 
fendants claim for the Act as regards provisions for 
judicial review. The contention of counsel for the 
defendants that the plaintiff is not concerned with 
proceedings before the Board prior to the institution 
of proceedings charging an unfair labor practice will 
be considered later. 

In connection with a consideration of the adequacy 
or inadequacy of the remedy at law, it is to be ob¬ 
served that the Board may petition any Circuit Court 
of Appeals, etc., for the enforcement of a cease and 
desist order “and for appropriate temporary relief 
or restraining order” and that in such case there may 
be a review by the Supreme Court of the United 
States, but when “any person aggrieved by a final 
order of the Board” petitions a Circuit Court of Ap¬ 
peals for review that court has “exclusive jurisdiction 
to grant to the Board such temporary relief or re¬ 
straining order as it deems just and proper, and in 
like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part, the order of the Board”, and 
there is no provision for review by the Supreme 
Court. Such judicial review as is provided for by 
Sections 10(e) and 10 (f) does not include the power 
to grant temporary relief or restraining orders, except 
on application of the Board. 

The court is of the opinion that a provision for 
judicial review of the action of the Board on (1) 
questions of jurisdiction, (2) questions as to the units 
appropriate for the purposes of collective bargain¬ 
ing, and (3) questions concerning the representatives 
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of employees, only as an incident of a proceeding to 
determine whether or not the employer is guilty of 
an unfair labor practice, is wanting in due process. 
In Wadley So. Ry. v. Georgia, 235 U. S. 651, the 
court said (p. 661): 

“But in whatever method enforced, the right 
to a judicial review must be substantial, adequate 
and safely available—but that right is jnerely 
nominal and illusory if the party to be ^ffected 
can appeal to the courts only at the risk of hav¬ 
ing to pay penalties so great that it is better to 
yield to orders of uncertain legality rather than 
to ask for the protection of the law.” 

It is true that the penalties referred to were money 
penalties, provided for by statute. In the case at 
bar, the penalty which an employer is required to pay 
in order to get a judicial review under the statute is 
the odium and loss of profits which will accrue to 
him because of his refusal to deal with persons said 
by a Governmental agency to be representatives of 
his employees and which will result from the adjudi¬ 
cation by the Board that he has been guilty ox an un¬ 
fair labor practice. Furthermore, the statute does 
not permit temporary relief by the reviewing court. 
He will be compelled to bear the odium and the loss 
of profits referred to until a final decree of the re¬ 
viewing court. Other cases which support this con¬ 
clusion of the court are: Mo. Pac. Ry. Co. v. Tucker, 
230 U. S. 340, 347; Oklahoma Operating Co. v. Love, 
252 U. S. 331, 337; Ex Parte Young, 209 U. S. 123, 
147; Terrace v. Thompson, 263 U. S. 197, 216. If 
there is judicial review provided for by the statute, 
it is wanting in due process and the plaintiff <pioes not 
have an adequate remedy at law. 
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When the defendants say, as they do, that the plain¬ 
tiff is not concerned with the Board’s determination 
that it has jurisdiction, with the Board’s determina¬ 
tion as to the proper unit for collective bargaining, 
with the Board’s determination as to representatives 
for collective bargaining, and that not until the Board 
issues its complaint charging that an unfair labor 
practice has been engaged in and calls a hearing need 
the plaintiff be concerned, they fail to take account 
of facts. An investigation under Section 9(c), and 
particularly an election thereunder, accompanied, as 
it inevitably will be, by soliciting and electioneering 
by the rival parties, at the best, cannot fail to consume 
the time and attention of the workers, take their hands 
and minds away from their duties, measurably de¬ 
crease quantity and quality of product and cause the 
plaintiff damage, impossible accurately to measure 
but of substantial amount. At the worst, it can cause 
all the foregoing and ill-will, strife, civil commotion, 
riots, damage to property of the plaintiff, and even 
bodily harm to the representatives of the rival fac¬ 
tions. A complaint by the Board (and the rules of 
the Board provide for the filing of complaints by the 
Board) that the plaintiff is guilty of an unfair labor 
practice, and a determination by the Board that the 
plaintiff is guilty of such a practice, would certainly 
cost the plaintiff a very large sum of money, but a sum 
impossible of measurement. If the plaintiff is ad¬ 
judged guilty of an unfair labor practice by a Circuit 
Court of Appeals, it is not the cease and desist order 
that will hurt; it is the ill-will incident to the pro¬ 
cedure leading up to it and the resultant loss and dam¬ 
age. The pendency of the proceedings sought to be 
restrained will interfere with the performance by em- 
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ployees of the plaintiff of their duties anq will des¬ 
troy the good will of said employees toward the plain¬ 
tiff. In Hitchman v. Mitchell , 245 U. S. 229, 252, 
the court said: 

“In short, plaintiff was and is entitled to the 
good will of its employees, precisely! as a mer¬ 
chant is entitled to the good will of hid customers 
although they are under no obligation to continue 
to deal with him. The value of the relation lies 
in the reasonable probability that by properly 
treating its employees, and paying jthem fair 
wages, and avoiding reasonable grounjds of com¬ 
plaint, it will be able to retain them! in its em¬ 
ploy, and to fill vacancies occurring from time 
to time by the employment of other r^ien on the 
same terms. The pecuniary value of such rea¬ 
sonable probabilities is incalculably great, and 
is recognized by the law in a variety of rela¬ 
tions.” 

In Liggett Co . v. Baldridge, 278 U. S. }05, 111, it 
was stated: 

“That appellant’s business is a property right, 
Duplex Co. v. Deering, 254 U. SJ 443, 465; 
Truax v. Corrigan, 257 U. S. 312, ^27, and as 
such entitled to protection against stjate legisla¬ 
tion in contravention of the federal Constitution, 
is, of course, clear.” 

In Dorchy v. Kansas, 272 U. S. 306, 3 If, the court 
said: 

“The right to carry on business—lj»e it called 
liberty or property—has value. Tlo interfere 
with this right without just cause is Unlawful.” 

See also: Philadelphia Co. v. Stimson, 223 U. S. 
605, 620; Ex parte Young, 209 U. S. 123, ^t 156. The 

i 
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Court concludes that the plaintiff is about to be sub¬ 
jected to irreparable injury. 

It has been observed that Section 8(3) of the Act 
provides that nothing in said act, or in any other sta¬ 
tute of the United States, shall preclude an employer 
from making an agreement for a closed shop; that by 
Section 8(5) of the Act it is provided that 

“It shall be an unfair labor practice for an em¬ 
ployer * * * (5) To refuse to bargain collectively 
with the representatives of his employees;” 

and that by Section 9(a) it is provided that: 

“Representatives designated or selected for 
the purposes of collective bargaining by the ma¬ 
jority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representa¬ 
tives of all the employees in such unit for the 
purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment, or 
other conditions of employment:” 

and that Section 13 provides: 

“Nothing in this Act shall be construed so as 
to interfere with or impede or diminish in any 
way the right to strike.” 

Consider the provision in respect of a closed shop 
in connection with these other provisions. Suppose 
at the election which has been called by the Board 
amongst plaintiff’s employees, the Bendix Em¬ 
ployees’ Association receives 1800 votes and Lo¬ 
cal No. 9 receives 1700 votes; that Bendix Employees’ 
Association is, by the Board, certified to the plain¬ 
tiff as the representative for collective bargaining of 
all 3540 employees; that Bendix Employees’ Asso- 
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ciation thereupon proposes to the plaintiff t^iat there 
be a change in the “conditions of employment” and 
that the change consist of “an agreement with” Ben- 
dix Employees’ Association “to require as a pndition 
of employment membership therein” (Seq. 8(3)). 
What are the duties of the plaintiff under jthese cir¬ 
cumstances? What must it do in order that it be not 
guilty of an unfair labor practice? It m^ist “bar¬ 
gain collectively” with Bendix Employees’j Associa- 

an agreement with” the A$sociation 


tion concerning 

a 


to require as a condition of employment 


member¬ 


ship therein,” that is, a closed shop agreement. 
Oxford Dictionary says that the verb “bargain” 
means “to treat with any one as to the terms which 
one party is to give, and the other to accept, in a trans¬ 
action between them.” Webster’s New International 
Dictionary defines the verb “bargain”: “T|o negoti¬ 
ate over the terms of an agreement.” It has been sug¬ 
gested that “to bargain” means merely “to taj.lk.” But 
no dictionary which the court has at hand considers 
the two expressions as equivalent or even refers to 
the latter in defining the former. It is true that “talk¬ 
ing” may be a part of “bargaining,” but, ag^iin, “talk¬ 
ing” may be as far removed from “bargaining” as 
are the poles from each other. The s 
that the words “to bargain” in Section 
the National Labor Relations Act mean rperely “to 
talk” is contrary to reason. In the opinion of the 
court “to bargain” means “to negotiate over, the terms 
of an agreement.” Then the further question arises, 
May the plaintiff bargain indefinitely without any 
good faith intention of entering into a closed shop 
agreement. The answer must be in the [ negative; 
one cannot be said to bargain for the purchase of 


uggestion 
8(5) of 
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a house if he have a settled determination never to 
buy a house on any terms. Must the plaintiff bar¬ 
gain in good faith with an intent to enter into some 
sort of a closed shop agreement? This is apparently 
the intent of the Act. An agreement for a closed 
shop is expressly declared not to be illegal. The Act 
applies compulsion to one of the contracting parties, 
—the employer—and requires him to bargain con¬ 
cerning working conditions, and, since it is not il¬ 
legal, an agreement for a closed shop may be a work¬ 
ing condition. And, to pursue the intent of the Act 
a little further, since the employer must bargain in 
good faith with an intent to enter into some sort of 
a closed shop agreement, and, since, under the Act, 
the representatives of the employees are at liberty 
arbitrarily to reject any suggestion of the employer, 
regardless of how reasonable it may be, the employer 
must eventually enter into a closed shop agreement. 
Accordingly, the plaintiff enters into a closed shop 
agreement with Bendix Employees’ Association and, 
in pursuance thereof, informs the 1700 members of 
Local No. 9 and the 40 independents that they must 
either join Bendix Employees’ Association or be dis¬ 
charged, and they either do join or are discharged. 
The question is, of what constitutional rights, if any, 
has the plaintiff been deprived? Under the facts 
assumed in this paragraph, it has been deprived of 
the right to bargain with the 1700 members of Local 
No. 9 and the 40 independents. It has also been de¬ 
prived of the right to bargain at all. If A is com¬ 
pelled to negotiate with B and must contract, but B 
is not only free from compulsion but is expressly in¬ 
formed that he is at liberty to reject any proposal of 
A, that which A does in pursuance of the compulsion 
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cannot properly be called bargaining. A ha£ lost his 
freedom of contract. These are property rights, and 
the plaintiff is deprived thereof without du^ process 
of law, in violation of the Fifth Amendment to the 
Constitution. Hochner v. New York, 198 ijj. S. 45, 
64; Adair v. U. S., 208 U. S. 161, 175; Co^ppage v. 
Kansas, 236 U. S. 1; Adkins v. Childrens iftospital, 

261 U. S. 525, 545; Wolff Co. v. Industrial Court, 

262 U. S. 522, 534. The inference to be drajwn from 
Pennsylvania R. R. Co. v. Labor Board, 261 |U. S. 72, 
and Pennsylvania Federation v. Pennsylvania R. R. 
Co., 267 U. S. 203, is that a statute such as t^at under 
consideration in this case would be unconstitutional. 
In the earlier of these two cases, the court, at page 84, 
said: 

“The jurisdiction of the Board to direct the 
parties to do what it deems they should do is not 
to be limited by their constitutional or legal 
right to refuse to do it. Under the act there is 
no constraint upon them to do what tl^e Board 
decides they should do except the moral con¬ 
straint, already mentioned, of publication of its 
decision. 

“It is not for this or any other court to pass 
upon the correctness of the conclusion of the 
Labor Board if it keeps within the [jurisdic¬ 
tion thus assigned to it by the statute. The sta¬ 
tute does not require the Railway Company to 
recognize or deal with, or confer with fabor un¬ 
ions. It does not require employees to deal with 
their employers through their fellow employees. 
But we think it does vest the Labor Bbard with 
power to decide how such representatives ought 
to be chosen with a view to securing aj satisfac¬ 
tory cooperation and leaves it to the twb sides to 
accept or reject the decision. The statute pro¬ 
vides the machinery for conferences, the hear- 
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ings, the decisions and the moral sanction. The 
Labor Board must comply with the require¬ 
ments of the statute; but having thus complied, it 
is not in its reasonings and conclusions limited as 
a court is limited to a consideration of the legal 
rights of the parties.” 

The defendants lean heavily on Texas & N. O. R . 
Co. v. Railway Clerks, 281 U. S. 548, but the two 
fundamental ideas found in the National Labor Re¬ 
lations Act, namely, “majority rule” and “compul¬ 
sory unilateral arbitration” were not involved or con¬ 
sidered in that case. 

If we take the facts assumed in the preceding para¬ 
graph and, instead of a proposal for a change in “con¬ 
ditions of employment”, we substitute a proposal for 
a change of “pay, wages” or “Hours of employment” 
we come to a like conclusion. We find the plaintiff 
forced into a compulsory unilateral arbitration and, 
without due process of law, deprived of property,— 
the right to deal freely with each and all of its em¬ 
ployees. 

The combination of a majority rule, provided for 
by Section 9(a), and compulsory unilateral arbitra¬ 
tion, provided for by Section 8 (5), is the heart of the 
Act. Take them out of the act, and there is no life 
left. Accordingly, it is concluded that the whole act 
is unconstitutional and void. 

The motion of the defendants, L. W. Beman, in¬ 
dividually and as Regional Director, and Harold 
Cranefield, individually, to dismiss the bill of com¬ 
plaint should be overruled and denied, and there may 
be an order to that effect. 

Harold Cranefield, as attorney for the Board, J. 
Warren Madden, John M. Carmody and Edwin S. 
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Smith, individually and as members of tjie Board, 
move to quash the subpoena. Passing ov^r the pos¬ 
sible contention that the motion is too b^oad to be 
granted in its entirety, and therefore should! be denied 
in its entirety, the court holds that this motjion, so far 
as it is that of Harold Cranefield, as attorriey for the 
Board, should be overruled and denied, j^s regards 
the other three defendants, the court observes that 
possibly there is ground for quashing the jreturns of 
service, unless the motion because of its assignments 
of reasons constitutes a general appearance. The 
court will hear arguments on this question, or short 
briefs may be presented, as counsel prefer. 

The court has indicated its opinion that the plain¬ 
tiff is about to be subjected to irreparable injury and 
that it has no remedy at law. A preliminary injunc¬ 
tion may issue, as prayed. Counsel for thje plaintiff 
may prepare and, at the opening of court on March 
31, 1936, present drafts of findings of fapt, conclu¬ 
sions of law, and a decretal order not inconsistent with 
the views hereinabove expressed. 

/s/ John P. Barnes 
United States District Judges 


25 




Nos. 6696, 6697, 6698, 6699, 6700, 6705, 6712, and 6731 


In the United States Court of Appeals 
for the District of Columbia 

Aptut Term UNITED STATis 

APR IL 1ERM, l^g) ou RT Q p APpEA ^ gjg|| 

Heller Brothers Company^ 1 


A. C. Lawrence Leather Co. 


Z/Urnc^ 


Madden et al. 


Madden et al. 


Beaver Mills 


Madden et al. 


M adden et al. 


Cabot Manufacturing Company 


Madden et al. 


Bethlehem Shipbuilding Corporation, Ltd. 


Madden et al, 


Hatfield Wire & Cable Company 


ON MOTIONS BY APPELLANTS FOR TEMPORARY INJUNC 

TIONS PENDING APPEAL ' ' 


BRIEP POR APPELLEES IN OPPOSITION TO MOTION 


CHARLES FAHY, 

General Counsel, National Labor Relations Board, 

PHILIP LEVY, 

WILLIAM R. WALSH r 

Attorneys, 




i 



i 


t 


t 




CONTENTS 


Page 


I. The policy and validity of the National Labor | Rela¬ 
tions Act in its general scope is conclusively affirmed 
by the unanimous decision in Texas & New Orleans 
Railroad v. Brotherhood of Railway Clerk j?, 2S1 

U. S. 548_|- 

II. The procedure provided by the Act affords an ade¬ 
quate and exclusive remedy for the consideration 
of all questions of fact and law raised in the cases 
at bar_- 

A. The unfair labor practice proceedings—- 

B. The election proceedings_i- 

C. The alleged injury incidental to the conduct of 

proceedings under the Act affords no basis 
for equitable relief_ 

D. The argument from Crowell v. Benson is with¬ 

out merit_ 

E. The effect of the pending decision of the Su¬ 

preme Court in the Carter Coal case_ 

III. The instances cited by the appellants in which this 

Court has granted a “stay” pending appeal are not 
applicable in the cases at bar_ j - 

IV. The implications of the present motions go fiar be¬ 

yond the cases at bar_ 

Appendix. Unreported decisions on National Labor Re ations 
Act. . . . (Three copies separately submitted.) 

A. Circuit Courts of Appeals decisions denying temporary 

injunctions pending appeal. 

1. Bemis Brothers Bag Co. v. Feidelson, C. C. A. 

6th #7325, Feb. 6, 1936; on appeal fdom 13 

F. Supp. 153, W. D. Tenn., Martin, J. 

2. Bradley Lumber Co. v. National Labor Rela¬ 

tions Board et al., C. C. A. oth #S05d, Feb. 
22, 1936; on appeal from E. D. La., Feb. 19, 
3936, Borah, J. 

3. Carlisle Lumber Co. v. Hope, C. C. A. 9th, 

#8159, Mar. 30, 1936; on appeal from W. D. 
Wash., Mar. —, 1936, Cushman, J. 

B. District Court decisions denying injunctions against 

proceedings under Section 10 and/or Section 9 (c). 

4. Heller Brothers v. Lind , Sup. Ct. D. Col., Apr. 

2, 1936, Adkins, J. 


(i) 












n 


Appendix—Continued 

B. District Court decisions —Continued 

5. Brown Shoe Company v. Madden, Supt. Ct. D. 

Col., Apr. 2, 1930, Adkins, J. 

6. A. C. Lawrence Leather Co. v. Madden, Sup. Ct. 

D. Col., Apr. 2, 1936, Adkins, J. 

7. Beaver Mills v. Madden, J. C. Pilgrim v. Mad¬ 

den, Sup. Ct. D. Col., Apr. 2, 1930, Adkins, J. 

S. Gate City Cotton Mills v. Madden et al.. Sup. 

Ct. D. Col., Jan. 22, 1930, Adkins, J. 

9. Lola Echols v. Madden, et al., Sup. Ct. D. Col., 

Jan. 22, 1936, Adkins, J. 

10. S. Buchsbaum Co. v. Benian, X. D. Ill., Apr. 15, 

1936, Wilkerson, J. 

11. Associated Press v. Herrick, S. D. X. Y., Mar. 

17, 1930, Bondy, J. 

12. Jamestown Veneer & Plywood Co. v. Boland, 

W. D. X. Y., Apr. 24, 1930, Knight, J. 

13. National Seal Co. v. Herrick, S. D. X. Y., Apr. 

27, 1936, Patterson, J. 

14. John Blood & Co., v. Madden, E. D. Pa., -, 

Kirkpatrick, J. 

15. Ohio Customs Garment Co. v. Lind, S. D. Ohio, 

Feb. 4, 1930, Kevin, J. 

16. Precision Castings Co. v. Boland, W. D. X. Y., 

Mar. 6, 1936, Rippey, J. 

17. E. I. Dupont dc Nemours <& Co. v. Boland, 

W. D. X. Y., Mar. 5, 1936, Rippey, J. 

IS. Bethlehem Shipbuilding Corp. v. Nyland, S. D. 

Calif., Apr. 3, 1936, Stephens, J. 

19. Joel et al. v. Rossetcr, X. D. Calif., Apr. 14, 

1930, Xorcross, J. 

20. Alexander Smith & Sons Carpet Co. v. Herrick, 

S. D. X. Y., May 6, 1936, Hulbert, J. 

C. District Court decision enforcing Board's subpena under 

Section 11 (2) of the Act: 

21. National Labor Relations Board v. New England 

Transportation Co., D. Conn., Apr. 22, 1936, 
Hincks, J. 

D. District Court decision upholding Railway Labor Act 

of 1934: 

' 22. Association of Rock Island Employees v. Low- 

den, D. Kan., Mar. 25, 1930, Hopkins, J. 

TABLE OF CASES 

Page 


Ashwandcr v. Tennessee Valley Authority, 50 Sup. Ct. 406_ 10 

Associated Press v. Herrick, Mar. 17, 1930, S. D. X. Y., 

Bondy, J- 12 





Ill 


Association of Rock Island Employees x. Lowden, D. Kan. 

(Mar. 25, 1936, Hopkins, J.)_ 

j Semis Bros. Bag Co. x. FiedeUon, 13 F. Supp. 153 (W. I). 

Tenn., Martin, J.)_ L 

Bendix Products Corp. v. Bernan, March 24, 1936 (M. D. 11}., 

Barnes, J.)_ 

Borden's Farm Products Co. x. Baldwin , 293 U. S. 194_ 

S. Buchsbauni & Co. x. Bernan, April 15, 1936, N. D. Ill., 

Wilkerson, J.)- 

Burco, Inc. x. Whitworth ct al., U. S. Sup. Ct., March 30, 1930_ 
Chamber of Commerce of Minneapolis x. Federal Trade Comr 

mission , 2S0 Fed. 45 (C. C. A. 8th)_ 

Continental Baking Co. x. Woodring, 286 U. S. 352_ 

Crowell x. Benson, 2S5 U. S. 22_ 

Euclid x. Ambler Realty Co., 272 U. S. 365_j_ 

Federal Trade Commission x. Claire Furnace Co., 274 U. S. 160_ 

Florida v. United States, 292 U. S. 1-1. 

Gilchrest x. Interborough Rapid Transit Co., 279 U. S. 159_j_ 

Great Northern Railroad x. Weeks, 56 Sup. Ct. 426- 

Heller Brothers Co. x. Lind, Apr. 2, 1936, Sup. Ct. D. Col., Ali¬ 
kins, J-1_ 

Humphrey's Executor x. United States, 295 U. S. 602_{._ 

Kreutz x. Durning, 69 F. (2d) S02 (C. C. A. 2d)_+_ 

Los Angeles R. R. x. United States, 273 U. S. 299_ 

Maynard Coal Co. x. Federal Trade Commission, 22 F. (2<i) 

873_ 

McFadden Publications, Inc. x. Federal Trade Commission, :}7 

F. (2d) 822_j_ 

National Labor Relations Board x. New England Transporta¬ 
tion Co., Apr. 15, 1936, N. D. Ill., Wilkerson, J_ 

Pacific States Paper Trade Association x. Federal Trade Corh- 

mission, 272 U. S. 52_j_ 

Precision Castings Co. x. Boland, Mar. 6, 1936, W. D. N. Y. 

Kippey, .T- 

A. Rafaclson v. Tug well, 79 F. (2d) 653 (C. C. A. 7th)_j_ 

Railroad Retirement Board ' v. Alton Railroad Co. et al., 295 

U. S. 330_|_ 

Royal Baking Powder Co. x. Federal Trade Commission, 32 

(2d) 966, cert. den. 2S0 U. S. 572- L 

Spielman Motor Sales Corp x. Dodge, 295 U. S. S9_j_ 

St. Joseph Stockyards x. United States, April 27, 1936, U. S. 

Sup. Ct- j- 

Stout x. Pratt, 12 F. Supp. 864- 

Sykes x. Jenny Wren Co., 78 F. (2d) 729- 

System Federation No. fJJ x. Virginian Railway, 11 F. Supp. 621_ 

Texas & New Orleans R. R. x. Brotherhood, 2S1 U. S. 54S_ 

Virginian Railway x. United States, 272 U. S. 65S-i_ 


Pace 


9 

9 

21 

4 

31 

9,22 

9 

15 


7,13 



























In the United States Court of Appeals 
for the District of Columbiaj 

April Term, 1936 | 

No. 6696 | 

Heller Brothers Company j 

v. | 

Lind et al. 

i 

_ 

No. 6697 j 

A. C. Lawrence Leather Co. j 

v. ! 

Madden et al. 

___ 

No. 6698 j 

Brown Shoe Co., Inc. j 

v. | 

Madden et al. | 

No. 6699 

Beaver Mills 

v . j 

Madden et al. 


No. 6700 

J. C. Pilgrim et al. 

v. 

Madden et al. 

No. 6705 

Cabot Manufacturing Company 

v. 

Madden et al. 

(i) 


2 


No. 6712 

Bethlehem Shipbuilding Corporation, Ltd. 

v . 

Madden et al. 

No. 6731 

Hatfield Wire & Cable Company 

v. 

Herrick et al 


ON MOTIONS BY APPELLANTS FOR TEMPORARY INJUNC¬ 
TIONS PENDING APPEAL 


BRIEF FOR APPELLEES IN OPPOSITION TO MOTION 

These are motions by appellants for temporary 
injunctions pending appeals in the above-entitled 
matters from orders of Judge Adkins in the Su¬ 
preme Court of the District of Columbia, denying 

appellants’ applications for temporary injunctions 
and entering motions to dismiss as prayed by the 
appellees. 

By leave of Court granted at the conclusion of 
the oral argument, there is submitted herewith the 
Brief for the Board in the case of Bradley Lumber 
Co. v. National Labor Relations Board, pending in 
the United States Circuit Court of Appeals for the 
Fifth Circuit. This Brief wras filed on the final 
hearing of the company’s appeal from decree of the 
District Court of the United States for the Eastern 
District of Louisiana, New’ Orleans Division, deny¬ 
ing the company’s application for a temporary 


3 


injunction and dismissing its bill of coniiplaint. 
The suit in the District Court sought to ejijoin a 
joint proceeding of the Board under both Section 
10 (hearing on an unfair labor practice complaint) 
and under Section 9 (c) (hearing in connection 
with an investigation and certification bf em¬ 
ployees’ choice of representatives). Pending the 
final hearing of the appeal on the merits, wljich has 
now been argued and submitted, the appellant ap¬ 
plied to the Circuit Court of Appeals for a prelim¬ 
inary injunction, as in the cases at bak The 
Court, after full argument and filing of briefs, de¬ 
nied the application. This Brief (hereinafter 
cited Bradley Brief) covers fully the applicable 
principles of law, both as to equity jurisdiction and 
constitutionality. j 

The present Brief will consider only those phases 
of the case, particularly as developed on the oral 
argument, which seem to call for further eqmment 
or special emphasis. 


THE POLICY AND VALIDITY OF THE NATIONAL LABOR 
RELATIONS ACT IN ITS GENERAL SCOPE IS i CONCLU¬ 
SIVELY AFFIRMED BY THE UNANIMOUS DECISION IN 
TEXAS & NEW ORLEANS RAILROAD V. BROTHERHOOD 
OF RAILWAY CLERKS, 281 U. S. 548 

The National Labor Relations Act prevents cer¬ 
tain enumerated unfair labor practices wfjen they 
are engaged in under circumstances whick cause 
burdens or obstructions to interstate copimerce 
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through industrial strife. The Act has nothing to 
do with the fixing of wages or any particular terms 
of employment, except that a consequence of the 
elimination of the unfair practices is that adjust¬ 
ment of controversies over any matters between 
employers and employees will more often be 
made through negotiations (collective bargaining) 
rather than resort to strikes or other forms of 
industrial warfare. 

The constitutionality of the Act in general or 
in its application to these appellants is not prop¬ 
erly involved in these petitions for injunctions; but 
for a statement of the constitutional basis and 
validity of the Act we respectfully refer the Court 
to the Bradley Brief , pp. 68-103. 

Even if the constitutional question were before 
the Court, the sole issue would be the validity of 
the Act “in its general scope” (Euclid v. Ambler 
Realty Co., 272 U. S. 365, 397). This is clearly 
established here in view of the unanimous decision 
delivered by the present Chief Justice in Texas & 
New Orleans R. R. v. Brotherhood, 281 U. S. 548 
(1930). The case arose on a suit by the Brother¬ 
hood of Railway Clerks against the Texas and 
New Orleans Railroad, to enforce the provision of 
Section 2 (3) of the Railway Labor Act of 1926 re¬ 
quiring the carrier to refrain from interfering 
with, influencing, or coercing its employees in their 
self-organization and choice of representatives for 
collective action. The Supreme Court accepted the 
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findings of the courts below and summarised them 
as follows: ! 

The circumstances of the soliciting of au¬ 
thorizations and memberships on behalf of 
the Association, the fact that emplbyees of 
the Railroad Company who were Active in 
promoting the development of the {Associa¬ 
tion were permitted to devote their time to 
that enterprise without deduction from their 
pay, the charge to the Railroad Conjpany of 
expenses incurred in recruiting members of 
the Association, the reports made; to the 
Railroad Company of the progress of these 
efforts, and the discharge from th^ service 
of the Railroad Company of leading repre¬ 
sentatives of the Brotherhood and ^he can¬ 
cellation of their passes, gave support, de¬ 
spite the attempted justification j>f these 
proceedings, to the conclusion of tl^e courts 
below that the Railroad Company and its 
officers were actually engaged in promoting 
the organization of the Associatioii in the 
interest of the Company and in opposition 
to the Brotherhood, and that these activities 
constituted an actual interference with the 
liberty of the clerical employees in the se¬ 
lection of their representatives (p. p60). 

The statute was upheld as a valid exercise of the 
commerce power and consistent with the Require¬ 
ments of the Fifth Amendment. Chief! Justice 
Hughes wrote for the unanimous Court: | 

We entertain no doubt of the constitu¬ 
tional authority of Congress to eijiact the 

68404—36-2 


6 


prohibition. The power to regulate com¬ 
merce is the power to enact 4 ‘all appropriate 
legislation” for its “protection and advance¬ 
ment” (The Daniel Ball, 10 Wall. 557, 564) • 
to hdopt measures “to promote its growth 
and insure its safety” (County of Mobile v. 
Kimball, 102 U. S. 691, 696, 697); to “foster, 
protect, control, and restrain” (Second Em¬ 
ployers’ Liability Cases, 223 IJ. S. 1, 47). 
Exercising this authority, Congress may 
facilitate the amicable settlement of dis¬ 
putes which threaten the service of the nec¬ 
essary agencies of interstate transportation. 
In shaping its legislation to this end, Con¬ 
gress w T as entitled to take cognizance of 
actual conditions and to address itself to 
practicable measures. The legality of col¬ 
lective action on the part of employees in 
order to safeguard their proper interests is 
not to be disputed. It has long been recog- 
ized that employees are entitled to organize 
for the purpose of securing the redress of 
grievances and to promote agreements with 
employers relating to rates of pay and con¬ 
ditions of work. American Steel Foundries 
v. Tri-City Central Trades Council, 257 U. S. 
184, 209. Congress was not required to 
ignore this right of the employees but could 
safeguard it and seek to make their appro¬ 
priate collective action an instrument of 
peace rather than of strife. Such collec¬ 
tive action would be a mockery if represen¬ 
tation were made futile by interferences 
with freedom of choice. Thus the prohibi- 
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tion by Congress of interference jvith the 
selection of representatives for the purpose 
of negotiation and conference between em¬ 
ployers and employees, instead of being an 
invasion of the constitutional right of either, 
was based on the recognition of the bights of 
both (p. 570). 

The Texas & New Orleans case was reaffirmed 
in both majority and minority opinions in Railroad 
Retirement Board v. Alton Railroad Co. et al., 295 
U. S. 330, 369, 377. The amended Act of 1934 was 
sustained in System Federation No. 40 v. Virgin¬ 
ian Railway, 11 F. Supp. 621 (D. Ya.) atid Asso¬ 
ciation of Rock Island Employees v. Bowden, 
D. Kan. (March 25,1936, Hopkins, J.). | 

It necessarily follows that the National Labor 
Relations Act is valid in its general scope, both un¬ 
der the commerce clause and the Fifth Amend¬ 
ment. The decided cases passing on this!question 
have so held. The only case which has jthus far 
been decided according to the procedure of the Act 
is National Labor Relations Board v. New \England 
Transportation Co. (Apr. 22, 1936, Jty. Conn. 
Hincks, J.). The Court granted an application 
by the Board, pursuant to Section 11 (2) of the 
Act, for the enforcement of a subpoena requiring 
the respondent to produce its payrolls for the pur¬ 
pose of an election under Section 9 (c). The 
validity of the Act in this application j vras ex¬ 
pressly upheld. In addition, five well-cdnsidered 
decisions in suits to enjoin proceedings by the 
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Board, including that in the court below, have held 
the Act valid at least in its general scope, the 
Texas & New Orleans case being regarded as con¬ 
trolling. S. Buchsbaum & Co. v. Beman, Apr. 15, 
1936, N. D. Ill., Wilkerson, J.; Heller Brothers Co. 
v. Lind., Apr. 2,1936, Sup. Ct. D. Col., Adkins, J.; 
Associated Press v. Herrick, Mar. 17, 1936; S. D. 
N. Y., Bondy, J.; Precision Castings Co. v. Boland, 
Mar. 6, 1936, W. D. N. Y., Rippey, J.; Bemis 
Bros. Bag Co. v. Feidelson, 13 F. Supp. 153 (W. D. 
Tenn., Martin, J.), temporary injunction pending 
appeal denied, C. C. A. 6th, Feb. 6,1936. 1 

For the convenience of the Court, copies of these 
and other unreported decisions cited throughout 
this Brief are separately submitted as an Appen¬ 
dix hereto. 

It is particularly clear under these circum¬ 
stances that the procedure established by the Act 
should be pursued for the purpose of determining 
its application under the circumstances of each 

1 To the contrary on the interstate commerce issue are 
Bendix Products Corp. v. Beman , Mar. 24, 1936 (X. D. Ill., 
Barnes, J.), declaring that the Act may not validly be ap¬ 
plied to manufacturing employees, and Stout v. Pratt , 12 
F. Supp. 864 (W. D. Mo., Otis, J.), holding the Act wholly 
invalid. The Bendix opinion is opposed on all material 
points by the subsequent decision of Judge Wilkerson, senior 
district judge in the same district. As for the Stout opin¬ 
ion, it discusses only the Act's validity under the commerce 
clause in its application to the flour mill there involved, 
does not cite or discuss the Texas ct* New Orleans case, 
and apparently concedes the Act's validity as applied to 
an instrumentality of interstate commerce (at p. 868). 
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particular case. Bradley Brief, pp. 3|9—iO; cf. 
Florida v. United States, 292 U. S. 1, ^2. Three 
separate Circuit Courts of Appeals and the over¬ 
whelming majority of District Courts to which 
this question has been presented (see Ajppendix) 

i 

have denied injunctive relief and insisted that the 
statutory procedure be followed, holding ihat there 
is no irreparable injury accruing in the mean¬ 
time. No question has been raised that tike Board 
is in any way departing from the procedure estab¬ 
lished by the Act. Equity jurisdiction cannot be 
supplied by imputing to the Board an intention to 
exercise its powers in an arbitrary or unrbasonable 
manner. Continental Baking Co. v. 'fVoodring, 
286 U. S. 352, 369; Gilchrist v. Interborough Rapid 
Transit Co., 279 U. S. 159; Chamber of Commerce 
of Minneapolis v. Federal Trade Commission, 280 
Fed. 45 (C. C. A. 8th). | 

Peculiarly applicable here is the ringing decla¬ 
ration of the Supreme Court in White v. Johnson, 
282 U. S. 367, 373: 

It would be subversive of all established 
principles were courts, in litigation between 
parties, who have reciprocal rights under 
the Constitution, to settle their controversies 
by broad statements to the effect!that acts 
of Congress are unconstitutional lipon their 
face; and this not only in ignorance of the 
circumstances and manner of th^ applica¬ 
tion of the statute by the administrative 
body, but with knowledge that the party 

i 
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complaining had failed to pursue the remedy 
provided by law. 

(Cf. also, Ashwander v. Tennessee Valley Au¬ 
thority, 56 Sup. Ct. 466, aff ’g 78 F. (2d) 578, rev’g 
9 F. Supp. 965.) 

II 

THE PROCEDURE PROVIDED BY THE ACT AFFORDS AN 

ADEQUATE AND EXCLUSIVE REMEDY FOR THE CON¬ 
SIDERATION OF ALL QUESTIONS OF FACT AND LAW 

RAISED IN THE CASES AT BAR 

The issues in the cases at bar are clear and have 
been authoritatively determined. This over¬ 
whelming body of authority cannot be regarded as 
anything but controlling in the present cases. 

The basic proposition, consistently laid down by 
the courts, is that the mere unconstitutionally of a 
statute is not a sufficient basis for equity jurisdic¬ 
tion. 2 Even the admitted threat of a criminal 

2 “Even Assuming that the Act is wholly unconstitutional, 
it is well settled that the unconstitutionality of a statute is 
not of itself sufficient ground for equitable relief by injunc¬ 
tion against its enforcement. Boise Artesian Co. v. Boise , 
213 U. S. 270, 285. Before a court of equity will enjoin the 
enforcement of an unconstitutional statute, some valid 
ground for equitable jurisdiction must be shown. It must 
appear that complainant is suffering from or being threat¬ 
ened with some injury which cannot be adequately reme¬ 
died unless an injunction is granted. See Terrace v. Thomp¬ 
son , 203 U. S. 197, 214; Indiana Manufacturing Co. v. 
Koehns , 1S8 U. S. 0S1; Spielman Motor Sales Corp. v. 
Dodge , 295 U. S. 89; Hegeman Farms Co. v. Baldwin , 293 
IT. S. 103. r (Bondy, J., in Associated Press v. Herrick , 

S. D. N. Y., March 17,1930.) 

* * * * * 

“Even if there were no doubt as to the unconstitutionality 
of a statute, that of itself is not a sufficient ground for equi- 
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prosecution, with all the opprobrium arjd loss of 
public standing and good will attached tfhereto is 
not a sufficient basis for an injunction adainst en¬ 
forcement of a statute, though it be attacked as 
wholly unconstitutional, provided the criminal pen¬ 
alties are not cumulative (Spielmcm Motor Sales 
Cory. v. Dodge, 295 U. S. 89). The crupial issue 
in the cases at bar is, therefore, compliance with 
the requisites of equity jurisdiction. It is appar¬ 
ent that appellants have made out no cas^s for the 
intervention of equity, and thus cannot J on these 
appeals invoke this Court’s aid in securing a ruling 
on the constitutionality of the Act, either as a 
whole or as applied to appellants. Three Circuit 
Courts of Appeals (Bradley Brief, pp. 26-29) and 
a host of District Courts have so decided. (See 
Appendix.) 

A. The unfair labor practice proceedings 

No final order issued by the Board car. be made 
until after full hearing, and no final order is self- 
enforcing. No j)enalties of any kind accrue until 
after the order is affirmed by action of a Circuit 
Court of Appeals as provided by Section 10 (e) 

table relief against its enforcement. It must be ihade to ap¬ 
pear that plaintiff is suffering from or being threatened 
with some injury which cannot be adequately remedied 
unless an injunction is granted ( Boise Artesian Water Co. 
v. Boue City , 213 IT. S. 276, 285; Truax v. Reick , 239 U. S. 
33, 38; Frothingham v. Mellon , 262 U. S. 447, 468; Terrace 
v. Thompson. 263 U. S. 197, 214; Spielman Motor Co. v. 
Dodge , 295 IT. S. 89).” (Wilkerson, J., in S. puchshaum 
Co. v. Beman , N. D. Ill., April-15, 1936.) 
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and 10 (f) of the Act. This Court has repeatedly 
held that the remedy thus provided is complete, 
adequate; and exclusive, and is a bar to relief by in¬ 
junction, mandamus, or other extaordinary rem¬ 
edies even in cases where constitutional objections 
were urged. Royal Baking Powder Co. v. Federal 
Trade Commission, 32 F. (2d) 966, cert. den. 280 
U. S. 572 (Van Orsdel, J.); McFadden Publica¬ 
tions, Inc., v. Federal Trade Commission, 37 F. 
(2d) 822 (Martin, C. J.); Sykes v. Jenny Wren 
Co., 78 F. (2d) 729 (Martin, C. J.); cf. Maynard 
Coal Co. v. Federal Trade Commission, 22 F. (2d) 
873 (Van Orsdel, J.). (See also cases cited in 
Bradley Brief, pp. 39-40; and A. Rafaelson Co. v. 
Tug tv ell 1 , 79 F. (2d) 653 (C. C. A. 7th)). 

B. The election proceedings 

The result is even clearer so far as the proceed¬ 
ings for determining representatives under Section 
9 (c) are concerned. As Judge Bondy held in As¬ 
sociated Press v. Herrick, S. D. N. Y. March 17, 
1936: 

No poll to determine representatives of 
complainant’s employees for collective bar¬ 
gaining becomes injurious to the employer 
merely because it is conducted by a govern¬ 
mental board instead of by employees them¬ 
selves, although the Board may be better 
equipped than the employees to conduct a 
poll successfully. 

Certification bv the Board of the names 
of representatives selected by the complain¬ 
ant’s employees will constitute no more than 
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a mere finding of fact without mandatory 
effect. Such a finding cannot injure the 
complainant, except possibly in jts good 
will, and such injury is conjectural. | A find¬ 
ing of fact in itself is no basis for) injunc¬ 
tive relief. United States v. Los A\igeles & 
Salt Lake Ry. Co., 273 U. S. 299. j No en¬ 
forceable order can be entered ppon the 
basis of this finding until the complainant 
shall have refused to bargain with | the rep¬ 
resentatives certified. Then the Bcjard may 
enter an order requiring the complainant to 
bargain with the designated representa¬ 
tives; but this order, like all other jrders of 
the Board, is enforceable not by tqe Board 
but only by the court. 

The election proceeding does not in itself, there¬ 
fore, present the issue of majority rule, which the 
appellants stress. In National Labor Relations 
Board v. New England Transportation Company 
(D. Conn., April 22,1936, Hincks, J.), citid above, 
the Court enforced, under Section 11 (2) of the 
Act, a subpoena of the Board for the submission of 
a payroll for purposes of an election undej:* Section. 
9 (c), and sustained the Act to that extepat. The 
Court declined to go further and rule onj the con¬ 
stitutionality of Section 8 (5) or 9 (a)J Refer¬ 
ring to the widespread difference of opinicjn on this 
question, Judge Hincks pointed out: 

To this discordant chorus there is no need 
to add my voice at present. If a [properly 
supervised election is held, it ma^ well be 

68404—36-3 
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that no question will thereafter arise with 
respect to the provisions of Sec. 8 (5) and 
9 (a). If, however, the question actually 
arises, it will be time enough then to give it 
due consideration. 

This question arises only after a complaint un¬ 
der Section 8 (5) has been issued, a hearing held 
and a final order made. In such hearing any em¬ 
ployee claiming to be adversely affected might par¬ 
ticipate by making application for intervention 
(Sec. 10 (b)). Moreover, any such employee, if 
he considered himself aggrieved by the final order, 
could petition to review under Section 10 (f). 
This Court has held under similar circumstances 
that this remedy is a bar to relief by injunction, 
even where constitutional questions were raised 
{Sykes v. Jenny Wren Co., 78 F. (2d) 729 (Mar¬ 
tin, C. J.), cert, den., 56 Sup. Ct. 147). 

The appellants’ violent objection to this pro¬ 
cedure could be addressed with equal logic to the 
unanimous ruling of the Supreme Court in Los 
Angeles & Salt Lake B. B. v. United States, 273 
U. S. 299. This case, like an election proceeding, 
involved only the publication of a fact. The rail¬ 
road sued to enjoin the Interstate Commerce 
Commission from publishing the results of its 
investigation fixing a final valuation of the rail¬ 
road’s property. The report was not self-execut- 
ing but was prima facie evidence of value, and 
would be introduced as such into the record 
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in any subsequent proceeding based j thereon 
(273 U. S. at p. 312). The railroad contended that 
the Commission had grossly undervalued the prop¬ 
erty in violation of constitutional right (of. Great 
Northern Railroad v. Weeks, 56 Sup. Ot. 426); 
that “its report will, unless suppressed, injure 
the credit of the carrier with the public”; and 
that the Commission may subsequently apply 
this report to the carrier’s injury in rate and other 
proceedings under the Act. The Court Neverthe¬ 
less held not only that this valuation “order” was 
not reviewable under the Interstate Commerce 
Act, but also that the suit could not be entertained 
under its general equity powers. The co 
of the Interstate Commerce Commission, the Court 
said, “if erroneous in law may be disregarded. 
But neither its utterance, nor its processes of rea¬ 
soning as distinguished from its acts are ^ subject 
for injunction.” It was emphasized th^t the so- 
called “order” complained of worked n!o injury 
cognizable in equity: 

The so-called order here complairied of is 
one which does not command the carrier to 
do, or to refrain from doing, any thing; 
which does not grant or withhold any au¬ 
thority, privilege, or license; which does not 
extend or abridge any power or facility; 
which does not subject the carrier to any 
liability, civil or criminal; which does not 
change the carrier’s existing or future status 
or condition; which does not determine any 
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right or obligation. This so-called order 
is merely the formal record of conclusions 
reached after a study of data collected in 
the course of extensive research conducted 
by the Commission, through its employees. 
It is the exercise solely of the function of in¬ 
vestigation. Compare Smith v. Interstate 
Commerce Commission, 245 U. S. 33. More¬ 
over the investigation made was not a step 
in a pending proceeding in which an order 
of the character of those held to be judi¬ 
cially reviewable could be entered later. It 
was merely preparation for possible action 
in some proceeding which may be instituted 
in the future—preparation deemed by Con¬ 
gress necessary to enable the Commission to 
perform adequately its duties, if and when 
occasion for action shall arise (p. 309-310). 

C. The alleged injury incidental to the conduct of pro¬ 
ceedings under the act affords no basis for equitable 
relief 

On this question little need be added to the dis¬ 
cussion in the annexed Bradley Brief, pp. 55-65, 
or to the opinion of the Court below. Judge Ad¬ 
kins pointed out: 

Plaintiff alleges it will suffer irreparable 
injury because of the necessary expense of 
the hearing before the Board, by interrup¬ 
tion to its business due to the absence of em¬ 
ployees as witnesses, by disruption of its 
amicable relations with its employees, and 
by unfavorable publicity which will result 
in loss of business. 
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Plaintiff will be put to expenses in de¬ 
fending the proceeding before the ^National 
Labor Relations Board. But I aip unable 
to sav that there will be a saving bv trans- 
ferring the trial in the first instance to the 
court. And if the court’s decisioif should 
be adverse to plaintiff such expenses would 
be increased. In Chamber of Cominerce of 
Minneapolis v. Federal Trade Compnission, 
280 Fed. 45, and U. S. v. Illinois Central 

R. R. Co., 244 U. S. 82, 85, it was ijeld that 
such expense was not ground for ejn joining 
the proceeding. 

Nor is damage to be suffered from the 
publicity of a hearing sufficient ground for 
injunction. See E. Griffiths Hughes v. Fed¬ 
eral Trade Commission, 63 F (2d} 362, 61 
App. D. C. 386; U. S. v. Los Angeles R. R~ 
Co., 273 U. S. 299, 314; Penn. R. R. \jo. v. U. 

S. Railroad Labor Board, 261U. S. | 2 ; Rich¬ 
mond Hosiery Mills v. Camp, 78 F (2d) 200. 

And it is not clear that the friendly rela¬ 
tions between plaintiff and its employees 
would suffer less by reason of thej hearing 
in court than by the hearing before the 
Board. j 

As I understand the authorities tl^ese mat¬ 
ters do not justify an in j miction. 

Rulings of other District Courts in lik 0 circum¬ 
stances are to the same effect: j 

The decisions made by the Boai*d under 
sections 9 (a), 9 (b), and 9 (c) are not 
threatened injury of the kind wliicjh equity 
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will enjoin ( United States v. Los Angeles 
Railroad, 273 U. S. 299, 314). 

The authority of the Board to inspect 
books must be read in connection with the 
provisions as to subpoenas. The power to 
punish for disobedience of the subpoenas 
issued by the Board is in the courts where 
there is judicial protection against invasion 
of constitutional rights. 

Plaintiff urges that it will suffer irrepar¬ 
able injury because of the expense of the 
hearing before the Board, the interruption 
to its business due to absence of employees 
as witnesses, the odium brought upon it by 
the publicity of the proceedings and the dis¬ 
ruption of amicable relations with its 
employees. 

' This is not injury of the kind which will 
warrant the Court in enjoining the proceed¬ 
ings under the statute ( United States v. Illi¬ 
nois Central R. R. Co., 244 U. S. 82, 85; 
United States v Los Angeles R. R. Co., 261 
U. S. 72; Chamber of Commerce of Minne¬ 
apolis v. Federal Trade Commission, 280 
IT. S. [sic] 45). 

In exercising its discretion in cases like 
this the Court should not overlook the 
broader aspects of injunctive relief against 
administrative officers. Of course, the 
Court should not hesitate to grant relief 
where the disregard of constitutional rights 
is clear and the threatened injury is direct 
and substantial. The case before the Court, 
however, does not measure up to that stand- 
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ard. The threatened injury is tool remote 
and speculative to warrant interference by 
injunction. (Wilkerson, J., in S.Buchs- 
baum Co. v. Beman, N. D. Ill., Aprjl 1936.) 


The remaining allegations deal tvith in¬ 
juries which would be sustained, if it all, by 
reason of the mere pendency of the proceed¬ 
ings, whether or not disobedience! of the 
Board’s orders will subject the complainant 
to any risk of injury. See Pierce v.1 Society 
of Sisters, 268 U. S. 510; Euclid vf. Ambler 
Realty Company, 272 U. S. 365. The com¬ 
plainant relies on bare conclusion^ of fact 
which are not self-evident, nor supported by 
any proof, and in the main are denied by the 
defendants. 

It is not shown that complainant’s em¬ 
ployees will be subpoenaed in such iiumbers 
as to materially interfere with or disrupt 
the complainant’s business, or that they will 
be compelled to disclose confidential infor¬ 
mation. . . . 

No proof has been offered that j any ex¬ 
penses for counsel and witness feds in the 
proceedings before the Board will be in¬ 
curred in a substantial amount. It jdoes not 
appear that the cost of proceeding^ before 
the Board will be materially greater than 
the cost of an injunction suit. Moreover, it 
may be noted that in the decisions u^ider the 
Interstate Commerce Act the trouble and 
expense of an allegedly illegal proceeding 
has been regarded as insufficient t<j justify 





20 


an injunction. United States v. Illinois 
Central Railroad Company, 244 U. S. 82. 

Various allegations to the effect that an 
adverse finding of the Board will cause the 
complainant to lose the good will of the pub¬ 
lic and of its emffioyees do not establish that 
this result will probably follow. It seems at 
least equally probable that a proceeding to 
enjoin enforcement of the Act would result 
iii a similar loss of such good will. This is 
all a matter of conjecture. See Richmond 
Hosiery Mills v. Camp, 74 Fed. (2d) 200, 
201. (Bondy, J., in Associated Press v. 
Herrick, S. D. N. Y., March 17, 1936.) 

In all three Circuit Court of Appeal decisions 
previously rendered on this question, allegations 
of damage incidental to the conduct of Board pro¬ 
ceedings, similar to those in the cases at bar, were 
uniformly rejected (Bradley Brief, pp. 18-20, 26- 
29, 59). All such alleged injury is speculative 
and remote, 3 and cannot be avoided bv transfer- 
ring the proceeding to the District Court (Id. pp. 
59-63). 

3 Even in the Brown Shoe case, where the plaintiff could 
draw upon a previous experience of the same general nature, 
the evidence shows that the alleged injury is in fact appar¬ 
ently non-existent. The evidence produced by plaintiff con¬ 
sists of eight affidavits by salesmen of the company and 
three affidavits by officials of the company. Virtually all 
the affidavits of the salesmen are based upon hearsay evi¬ 
dence of what the salesmen were told bv retail merchants as 

V 

to what the retail merchants were told bv their customers. 

%/ 

In all this affidavit proof, there appears not more than 
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D. The argument from Crowell v. Benson is Without 

merit I 

i 

It is strongly argued that the Act is invalid be¬ 
cause it does not provide for a trial de novo in the 
Circuit Court of Appeals on the “jurisdictional” 
facts. The case relied upon is Crowell v. Benson, 
285 U. S. 22. Even if Crowell v. Benson is thus 
properly construed, and is applicable to this 
statute, it would afford no basis for equity juris¬ 
diction. The holding was merely that the; party 
against whom the statute was being applied had 
the right to a trial of the jurisdictional facts 
“de novo”, that is, after the matter had already 
been passed upon by the administrative boai*d. If 
such review de novo is required by Article III of 
of the Constitution even under this statute, then 
the statute will be construed to permit such re- 

one or two isolated instances of losses in sales wljich may 
reasonably be attributed to the proceeding before the Board. 
The affidavits by the officials of the company were prepared 
by the vice president, the general sales manager, and the 
assistant general sales manager. The first two meirelv state 
that in general terms the company has suffered 5[i loss of 
sales arising out of the publicity of the hearing before the 
Board: the third does not even state this. 

The complaint in the previous case was issued by the 
Board on October 31, 1935. The hearing was hell during 
November and December. There was thus, up to the date 
of the signing of the affidavits, a period of about three and 
a half months during which the company claims its sales 
were affected. Nevertheless it does not cite or make refer¬ 
ence to a single figure from its sales statistics to sjhow any 
concrete effect of the publicity upon the actual sales of the 
company. 
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view (Cf. Crowell v. Benson, 285 U. S. 22, 62; St, 
Joseph Stockyards v. United States, decided April 
27, 1936, U. S. Sup. Ct, (3 U. S. Law Week, April 
28,1936, at p. 34). 

This argument is conclusive so far as the present 
applications are concerned. It may be doubted, 
moreover, that Crowell v. Benson goes as far as the 
appellants would contend. That case was nar¬ 
rowly restricted to a proceeding inter partes (285 
IT. S. at p. 57-58) and, as the Court below held, 
cannot be construed as overturning the established 
procedure of quasi-judicial bodies carrying out 
governmental functions, like the Federal Trade 
Commission ( Krentz v. Darning, 69 F. (2d) 802, 
804 (C. C. A. 2d); Pacific States Paper Trade As¬ 
sociation v. Federal Trade Commission, 273 IT. S. 
52, 63; Florida v. United States, 292 U. S. 1, 12). 
In the recent St. Joseph Stockyards case, supra, 
the Supreme Court had under consideration the 
issue of confiscation raised in a legislative, rate¬ 
making proceeding under the Packers and Stock- 
yards Act. The most that was required there, and 
would be required here, is that the reviewing court 
should weigh the evidence underlying the findings 
as to jurisdictional facts, to determine whether 
“the evidence clearly establishes that the findings 
are wrong.” Typically the Board’s findings as to 

jurisdictional facts are not controverted. The 
only questions generally raised go to the legal con¬ 
clusions from the facts. These questions, as 
always, are matters of law for the court. 
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E. The effect of the pending decision of the Sjupreme 
Court in the Carter coal case 

We repeat here our position stated during the 
oral argument with respect to the pending deci¬ 
sion of the Supreme Court of the United] States 
in the Carter Coal Case: It may throw light on 
the constitutional application of some of tjie sub¬ 
stantive provisions of the Act; but it involves in no 
respect the question before this Court, hamely, 
whether or not the determination of the consti¬ 
tutional questions, or constitutional application of 
this Act should be left to the statutory procedure. 
The Supreme Court and this and other Circuit 
Courts of Appeals have fully spoken on th:.s ques¬ 
tion. The denunciatory argument for the appel¬ 
lants at the bar is in reality a denunciation of 
established precedent and sound principle^. The 
appellants have no reason to fear that the]Board, 
a responsible Governmental agency, will ijot gov¬ 
ern itself by the decision of the Supreme Oourt in 
the Carter Coal case, as the Board may read that 
decision. The principles on which the Act :;s based 
are grounded in a long line of precedents in all 
phases of labor relations subject to the cjmstitu- 
tional power of the Federal Government, ire con¬ 
sistent with the unanimous rule of the Supreme 
Court in the Texas <Sc New Orleans ease, ajod with 
the policy expressed by the Supreme Cojirt and 
other courts on various occasions (Bradley Brief, 
pp. 81-84). If these principles may not be ap¬ 
plied to these appellants because of the Imitations 
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of tlie commerce power, then any orders of the 
Board in that respect will be promptly reviewed 
and set aside in the appropriate Circuit Court of 
Appeals as provided by the Act. But the sole ques¬ 
tion here is how it is to be determined whether 
these judicially approved principles apply to these 
appellants. Is it to be decided according to the 
time-honored procedure of the Act, sanctioned by 
a long line of judicial decisions, or is it to be de¬ 
cided in this shotgun collateral attack on the stat¬ 
ute, in the absence of facts before the court upon 
which the decisions as to constitutionalitv must 

4 / 

necessarily turn? The answer, clear in all the 
eases, was only recently reiterated by the Supreme 
Court in Moor v. Texas & New Orleans R. R., 56 
Sup. Ct. 372, where in an equity suit to test the 
validity of the Bankhead Cotton Act, the Court 
held that a writ of certiorari had been “improvi- 
dently granted”, and thus affirmed the rulings be¬ 
low denying equitable relief—all this despite the 
Court’s ruling in a proper case the previous week, 
obviously controlling on the Bankhead Act, that 
the Agricultural Adjustment Act was unconstitu¬ 
tional ( United States v. Butler, 56 Sup. Ct. 312). 
Cf. also Spielman Motor Sales Co. v. Dodge, 295 
U. S. 89 with A. L. A. Schechter Corp. v. United 
States, 295 U. S. 495. 

In view of this situation, as we have shown 
above, the appellants can profit nothing, gain 
nothing, can be protected in no way by pursuing 
a remedy other than that under the statute. The 
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Court can assist the appellants in no way by sub¬ 
stituting another method of determining the issues 
than that specifically established by Congress. 

Ill 

THE INSTANCES CITED BY THE APPELLANTS IN WHICH 
THIS COURT HAS GRANTED A “STAY” PENDING AP¬ 
PEAL ARE NOT APPLICABLE IN THE CASES AT BAR 

It should be emphasized that a stay is nojt a mat¬ 
ter of right, even if irreparable injury migljt other¬ 
wise result to the appellant. In re JELdberman 
Manufacturing Co., 147 U. S. 525; Virginian 
Railway v. United States, 272 U. S. 658, 6|2). 

In no authoritative case ever decided, including 
those relied upon by the petitioners, has su jh a spe¬ 
cial tribunal as this Board ever been enjoiped from 
holding a hearing to develop the facts, wjfere the 
statute provided no fines or penalties of a jcoercive 
nature and made no exactions in the form I of a tax 
or other imposition pending the final determination 
bv the Board and review and enforcemeiit in the 
Courts. In none of the cases in which th|is Court 

i 

granted “stays” pending appeal did suchja situa¬ 
tion exist. In each of them either properjy would 
have changed hands, direct injury to property 
have occurred, the value of franchises or the like 
been wholly destroyed, or the case become! entirely 
moot by the distribution of the fund sought to be 
enjoined. Precisely in point here, on tjhe other 
hand are three Circuit Courts of Appeal^ rulings 
by the Fifth, Sixth, and Ninth Circuits, j denying 
temporary injunctions pending appeal uinder the 
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exact circumstances of the cases at bar. (See 
Appendix.) We reiterate that the majority rule 
provision, on which certain of the appellants 
strongly rely as ground for these motions, is not 
now and cannot be enforced until after a series of 
future events which may or may not occur. (See 
pp. 13-14, supra.) 

IV 

THE IMPLICATIONS OF THE PRESENT MOTIONS GO FAR 
BEYOND THE CASES AT BAR 

The present applications are for temporary 
injunctions, which, particularly in the present 
crowded docket of this Court, are the equivalent 
of a temporary injunction granted by the District 
Court. 

1 . To grant such applications would not pre¬ 
serve the status quo, as the applicants contend, 
but ^vould destroy it. Such temporary injunc¬ 
tions would put the statute entirely out of opera¬ 
tion. The Board would be converted from its 
original status as a quasi-judicial body into a 
mere shell, with the function of employing law¬ 
yers to try cases in District Courts, The entire 
question of whether the statutory procedure should 
be followed as laid down by Congress is therefore 
before this Court for decision on these applica¬ 
tions, and we submit that the decision should be 
made with this fundamental proposition in mind. 

The status quo would be destroyed in another re¬ 
spect. The statute has for its purpose the pro- 
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tection of interstate commerce from injijries and 
obstructions due to labor disputes, which the 
courts have never hesitated to restrain. SVIanv of 
the labor disputes now going on over the country, 
causing serious interruption to interstate com¬ 
merce and great loss of property as well gs incon¬ 
venience to the general public, grew ou|t of the 
denial of the rights affirmed in this statute, rights 
which are firmlv imbedded in American tradition. 
Manv of these disturbances can be avoided or set- 
tied by permitting the procedure of the Board to 
go forward in the manner prescribed by Congress. 
If the Board is halted at the threshold, | the em¬ 
ployees involved must suffer a delay of many 
months in obtaining the protection which] the Act 
affords them. The status quo cannot be preserved 
by a nullification of these rights by delay and the 
enjoining of protection to interstate commerce 
which is daily being obstructed and impaired by 
the destruction of those rights. 

2 . The consequences of granting an injunction 
in these cases are sweeping indeed. The procedure 
sought to be invoked by the plaintiff runs counter 
to cardinal principles of administrative law. If a 
party proceeded against by an administrative body 
is permitted to substitute the District Courjt for the 
administrative body in the first instancy in any 
case where he contends that the statute as applied 
to him is unconstitutional, then the value of an 
administrative tribunal is largely wiped out. The 
greater speed and all the advantages of “aj body of 
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experts who shall gain experience by length of 
service ” in dealing with a special problem 
(Humphrey’s Executor v. United States (295 U. S. 
602, 625)) would be nullified, and the District 
Courts would be flooded with a host of suits involv¬ 
ing not only this Act but the Federal Trade Com¬ 
mission Act, the Communications Act, the Inter¬ 
state Commerce Act, and numerous others. The 
established law is squarely to the contrary, as we 
have shown above. 

The Court below upheld the Act in its general 
scope. The problem here in any event is not one 
of constitutionality, but whether or not constitu¬ 
tionality is to be decided under the statute in 
the manner established by Congress; namely, by 
findings and order after hearing in the first in¬ 
stance by the quasi-judicial Board, with full and 
exclusive review in this Court and appropriate 
Circuit Courts of Appeals, according to a time 
honored procedure for the administration of fed¬ 
eral law. To grant a temporary injunction would 
be to destroy the statute and the Board’s primary 
function thereunder, and to deny to Congress its 
unquestioned authority to determine the procedure 
by which such questions are to be reviewed in the 
federal courts. 

3. The appellate jurisdiction of this Court would 
not be protected by the granting of the injunctions 
prayed but rather would be wholly ousted. The 
Act* provides for review by this Court and appro¬ 
priate Circuit Courts of Appeals of any final order 
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made by the Board against any of these appellants. 
Had the lower Court granted an injunction, or 
should the injunctions now prayed be granted by 
this Court, the result would be to set aside the stat¬ 
utory procedure entirely, and thus destroy the 
appellate jurisdiction of this Court and thb various 
Circuit Courts of Appeals, as expressly ahd exclu¬ 
sively granted by the statute. 

The problem here is not one of preserving a 
status quo with respect to any constitutional, prop¬ 
erty or other rights, but of frustrating anjl nullify¬ 
ing a well-devised and carefully safeguarded pro¬ 
cedure, and the substitution therefor of a!different 


method of determining the same question Every 
right claimed mav be determined under the statute. 
Permitting that determination to be majde under 
the statute does not render the question^ moot in 
any sense. There must be a hearing soinewhere. 


If a hearing is not to be held under the statutory 
procedure, as exclusively established by Congress, 
it must be held in the District Courts, in contraven¬ 
tion of the statute. Since no damage (jognizable 
in equity accrues prior to the entry of a fjnal order 
by the Board, since such final order is nbt self-en¬ 
forceable, and since such orders and all j the ques¬ 
tions of law and fact, including constitutional ques¬ 
tions arising therefrom, can be fully presOnted and 
determined on petitions to enforce and teview in 


this Court and the various Circuit Courts of 
Appeals as provided by the statute, there is abso¬ 
lutely no basis for the contention that th^ question 
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of the constitutionality of the Act in anv of its 
aspects or in any attempted application becomes 
moot by permitting the statutory procedure to go 
forward as intended by Congress. 

CONCLUSION 

Under the established decisions the Court should 
not restrain operation of the National Labor Re¬ 
lations Act unless the matter is wholly free from 
doubt. The Board does not seek to avoid a de¬ 
cision on the constitutional issues that have been 
raised with respect to the Act. On the contrary, 
it is anxious that such issues be speedily and 
clearly disposed of. 

There are now pending for argument or deci¬ 
sion in various Circuit Courts of Appeals six peti¬ 
tions for enforcement initiated by the Board 
under Section 10 (e) of the Act, three involving 
instrumentalities of commerce ( National Labor 
Relations Board v. Pennsylvania Greyhound 
Lines, Ihc., C. C. A. 3rd; Same v. Delaivare-Neiv 
Jersey Ferry Co., C. C. A. 3rd; same v. Mackay 
Radio & Telegraph Co., C. C. A. 9th), and three 
involving production employees of businesses ex¬ 
tensively engaged in interstate commerce, like the 
various appellants herein ( National Labor Rela¬ 
tions Board v. Frueliauf Trailer Co., C. C. A. 6th; 
same v. Jones & Laughlin Steel Co., C. C. A. 5th; 
same v. Friedman-Harry Marks Clothing Co., 
C. C. A, 2d). These cases involve all the sub¬ 
stantive issues raised in the cases at bar. 
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Constitutional issues cannot properly 1j>e tested 
through proceedings such as have been brought in 
this case. Apart from the question of equity juris¬ 
diction—a question which the Supreme Court has 
raised on its own motion despite agreement of the 
parties ( Federal Trade Comm ission v. Claire Fur¬ 
nace Co., 274 U. S. 160)—the record is not in proper 
shape for a constitutional test. Many of the essen¬ 
tial facts of the case are not in the record. The 
allegations of the bill of complaint with rpspect to 
constitutional issues are very meager. There is 
almost nothing in the record with respect to the 
nature of plaintiffs operations, the effect of the 
alleged unfair labor practices upon the flow of com¬ 
merce, and other similar vital issues. 

For this reason it is wholly improbable that the 
Supreme Court would be willing, on the record in 
this case, to pass on the fundamental constitutional 
issues raised by the National Labor Relations Act. 
(See, e. g. Borden’s Farm Products Co. v. paldwin, 
293 U. S. 194; cf. Burco, Inc. v. Whitworth et al., 
certiorari denied, U. S. Sup. Ct., Mar. 30, 1936.) 
The most practical and speedy way of determining 
these questions is therefore to deny the present mo¬ 
tions for preliminary injunctions, in acbordance 
with the well considered ruling below. Tljris would 
open the way to a decision on the constitutional is¬ 
sues with all material facts before the Cou[rt, in the 
manner intended by Congress and sanctioned by 
the overwhelming weight of judicial authority. 
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Should the Court grant the present motions, we 
respectfully request that in the public interest the 
appeals be set for argument prior to the summer 
recess. 

Respectfully submitted. 

Charles Fahy, 

General Counsel, National Labor 

Relations Board. 

Philip Levy, 

1 William R. Walsh, 

Attorneys. 

May 1936, 
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Heller Brothers Company of New- 

COMERSTOWN, 

Appellant, 

vs. 

Ralph H. Lind, et als., 

Appellees, 
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National Labor 
Relations Act. 

No. 6696. 


Separate Reply Memorandum of Appellant Heller 
Brothers Company on Matter of Jurisdiction 
in Equity, Resort to Administrative 
Remedy and the Like. 

(Italics ours except where otherwise noted.) 


tervention 
ndum will 


"We believe that the argument upon the master of the 
right of a court of equity to intervene at thi^ stage of 
the proceedings and the necessity for such in) 
can be shortly summarized and this memora 
be confined to an attempt to reduce the argument within 
a comparatively narrow compass. 

Appellees in their contention that appellant may not 
now invoke the aid of a court of equity, cannot urge that 
there is an adequate remedy at law as a * 4 Remedy at 
law” is generally understood. What is meajnt by the 
term, when considering the limitation of the jurisdiction 
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of equity to cases in which there is no adequate “remedy 
at law”, is a remedy by the ordinary processes of the 
law in courts of law of unquestioned jurisdiction and 
the remedy at law must be as full, complete and adequate 
as the remedy in equity, else the Chancellor will not 
yield the qase. Wylie v. Coxe , 15 How. 414, 14 L. Ed. 
753; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 70; Terrace 
v. Thompson, 263 U. S. 197, 68 L. Ed. 255; Cable v. U. S. 
Life Ins. Co., 191 U. S. 288, 48 L. Ed. 188; Walla Walla 
v. Walla Walla Water Co., 172 U. S. 1, 43 L. Ed. 341; 
Union Pacific Railway Co. v. Weld County, 247 U. S. 282, 
62 L. Ed. 1110, and, if there be doubt as to the remedy at 
law, equity 4 ‘will not decline cognizance of the suit”, 
Davis v. Wakelee, 156 U. S. 680, 39 L. Ed. 578; Union 
Pacific Railway Co. v. Weld County, 247 U. S. 282, 62 L. 
Ed. 1110. 

It is obvious that there is no such “remedy at law” 
available to appellant. 

No court of the United States on the law side has 

1 

any power under its general jurisdiction to grant appel¬ 
lant any relief. Circuit Courts of Appeal, this court, and 
district courts are mentioned in the statute, but no juris¬ 
diction is given to them of a general nature nor is any 
general jurisdiction of any court of the United States in 
any wise involved. On the contrary, the effect of the stat¬ 
ute, subdivision (e), section 10, is to include the courts 
as parts of the administrative machinery set up by the 
act confining the power of the courts to acting upon a 
petition of the Board to enforce its orders and providing 
that the “findings of the Board as to the facts, if sup¬ 
ported by evidence, shall be conclusive.” 

And so it is with respect to the provision for a review 
of any final order of the Board by the courts indicated 
in subdivision (f) of section 10, the findings of the board 
as to the facts, if supported by evidence, being made 
conclusive. 
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No one of the courts mentioned in the statujte has any 
“jurisdiction” other than that expressly conferred by 
the statute. 

In Federal Trade Commission v. Eastman Kodak Co., 
274 U. S. 619, 71 L. ed. 1238 Mr. Justice Sanford, speak¬ 
ing for the Supreme Court said that a CircuiJ: Court of 
Appeals on a petition to review the order of| the Com¬ 
mission “is limited to the question whether) or not it 
(the Board) has properly exercised the administrative 
authority given it by the act * * * such review being 
appellate and revisory merely, and not an ejxercise of 
original jurisdiction by the court itself”, and m Federal 
Radio Commission v. General Electric Co., 281 U. S. 464, 
74 L. Ed. 969 the Supreme Court held that thi^ Court in 
reviewing the decisions of the Radio Commission was so 
much a part of the administrative machinery as that 
certiorari would not go from the Supreme Cburt to its 
judgment, the theory being that the action of this Court 
was not judicial, but simply administrative, the power 
of the Supreme Court under the Constitution being 
limited to the review of judicial decisions. 

In Chamber of Commerce v. Federal Tradq Commis¬ 
sion, 280 Fed. 45 the Circuit Court of Appeals for the 
Eighth Circuit upon application made to it for a cer¬ 
tiorari to an order of the Federal Trade Commission 
declining to grant a motion in effect to dismiss the pro¬ 
ceedings before the Board, held that the Court was 
strictly limited to the powers specified by the statute and 
could not exercise any original jurisdiction and dismissed 
the application “for want of jurisdiction in this court to 
entertain it.” 

As “a remedy at law” prescribed by the statute the 
provisions for action by the courts designated in the 
statute are met by the opinion of the Supremd Court in 
Crowell v. Benson, 285 U. S. 22, 76 L. Ed. 59&. Under 
the Longshoremans and Harbor Workers Act!there un- 
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der consideration the Supreme Court held that the pro¬ 
visions of the statute with respect to the review vested 
in the District Court the power to exercise its ordinary 
equitable jurisdiction. The statute here involved cannot 
be so construed. 

The result is that, if proceedings are taken before the 
Board and a claim is made by a respondent that it is not 
engaged in interstate commerce in such a manner as to 
bring it within the jurisdiction of the Board and there 
be conflicting evidence and the Board decides in favor of 
its jurisdiction and a review is had in the Circuit Court 
of Appeals, that Court is not authorized to weigh the evi¬ 
dence but is obliged to affirm for, notwithstanding that 
the Supreme Court in Crowell v. Benson, 285 U. S. 22, 
76 L. Ed. 598, has held that it is beyond the power of 
Congress to make the conclusions of the Board as to the 
facts upon a matter of this nature conclusive, the Circuit 
Court of Appeals may not disregard the provisions of 
the statute and weigh the evidence for it can exercise no 
jurisdiction except that conferred by the statute. 

But thb respondent would be entitled to its remedy. 
The only remedy which the respondent would have would 
be by bill in equity in a court exercising original equitable 
jurisdiction and that bill might then be filed after an 
affirmance by the Circuit Court of Appeals. 

If the act be void in toto, as contended by appellant, 
then it would seem to be obvious that neither the Board 
nor the courts mentioned in the statute can exercise any 
jurisdiction whatever. Upon a review by a Circuit Court 
of Appeals that court could not set aside the order of 
the Board for, the act being void in toto , the provisions 
with respect to review fall with the other provisions and, 
the Court not having any jurisdiction except that at¬ 
tempted to be conferred by a void statute, all that it 
could do would be to declare that it had no jurisdiction 
to review the order because the statute is unconstitu¬ 
tional. 
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If the statute be unconstitutional it is hs if it had 
never been passed. Norton v. Shelby County, 118 IT. S. 
425, 30 L. Ed. 178, in which Mr. Justice Field said: “An 
unconstitutional act is not a law; it confers no right; it 
imposes no duties; it affords no protection; it creates no 
office; it is, in legal contemplation, as inoperative as 
though it had never been passed. 77 

This quotation is a sufficient answer to numerous 
statements contained in appellees 7 brief—such as (p. 
104): “The Board, pursuant to the mandate of Con¬ 
gress, is carrying out governmental functions and no 
question is raised that the Board is not proceeding in 
accordance with the act, 77 and (p. 122): “We submit that 
the Board, as a responsible governmental agency, is en¬ 
titled to the presumption * * V 7 

If the statute is unconstitutional in toto, the Board 

r 

has no legal existence and the members of the Board and 
their agents are but individuals assuming to act with 
the full power of the Government but without any author¬ 
ity so to do. 

In common law states a body of men assuming to act 
under a void statute would be immediately njet either by 
a quo warranto proceeding or by a writ df certiorari 
issuing out of the court of the State exercising the powers 
of the King’s Bench or if there were no such court, 
then by bill in equity. There being no such court in the 
federal system, the remedy is by bill in equity. All that 
equity needs for its jurisdiction is injury du<^ to a wrong 
and no adequate remedy at law. 

Even if a part of the subject matter of the act be 
properly within the scope of the power of Cdngress, still 
the act is void in toto under the reasoning of United 
States v. Reese, 92 U. S. 214, 23 L. Ed. 563; Railroad 
Retirement Board v. Alton Railroad Co., 295 U. S. 330, 

79 L. Ed. 1468; Carter v. Carter Coal Co., 56i S. Ct. 855, 

80 L. Ed. Advance Reports 749, and other cases consid¬ 
ered at page 102 of the principal brief of appellants 
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and, if not void in toto, still is void with respect to those 
who fall within the class of appellants here, and, being 
void, the act and all of its provisions are as if they never 
had anv existence. 

m/ 

In most of the cases in which injunctions have been 
denied and the applicants required to proceed in the 
administrative proceeding either the legal existence of 
the administrative body has not been attacked or has 
been established prior to the denial of the relief in equity. 

It is no answer for appellees to say that the expense 
of proceeding in equity will be as great as the expense 
of proceeding before the Board. If appellant prevails 
upon the issue of constitutionality or upon the issue that 
it cannot constitutionally be brought within the purview 
of the statute, this is not the fact. 

Nor is it any answer for appellees to suggest that, 
with respect to appearance of witnesses and the like, 
appellant will be subjected to no greater inconvenience 
than if compelled to appear before a court. We do not 
believe that, if this were the fact, because, in the ordinary 
course of litigation, subpoenas may be issued and obeyed, 
causing injury to a party, the mere fact that no more 
injury will be occasioned by compelling the party to 
appear before a body which has no legal existence can 
be laid hold of as a reason why the party should be 
required to appear before the body with no legal 
existence'. 

In re Davies, 168 N. Y. 89, 61 N. E. 118, the Court 
of Appeals of New York had before it an appeal from 
an order of the Appellate Division of the Supreme Court 
of New York reversing an order of the Special Term 
denying a motion to vacate and set aside an order direct¬ 
ing witnesses to appear and be examined under a statute. 
The Court of Appeals said (61 N. E., p. 122): 

“The provision of the fundamental law relied 
upon to prevent such legislation is that no person 
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shall ‘be deprived of life, liberty or property with¬ 
out due process of law.’ Article I, sec. 6. The 
word ‘liberty/ as thus used, has a brpad meaning. 
It includes liberty of action, which jis interfered 
with by a command to lay aside all business and 
excuses, and appear at a designated place and give 
testimony. It embraces the right to keep secret 
one’s books and papers, his business piethods, and 
his knowledge of his own affairs.” 

It then proceeded to a determination ajs to whether 
the act under which the process for appearance was 
issued was constitutional and, finding that it was, sus¬ 
tained the process. 

So it is suggested that we may disregard the pro¬ 
ceedings before the Board and not obey :he subpoena 
and the like. If we should, the Board may well proceed 
ex parte causing all of the injury indicated, in our prin¬ 
cipal brief, and then if, by chance, we were wrong upon 
the constitutional point, we would be precluded from 
going into the merits. 

It is, of course, true that the mere fact that an act is 
unconstitutional does not warrant a proceeding in equity 
to enjoin its enforcement although the rule is not uni¬ 
versal ( Euclid v. Ambler Realty Co., 272 U. S. 365, 71 
L. Ed. 303, and under ordinary circumstances, if pro¬ 
ceedings under such an act threaten injurp, equity will 
act and this court very recently in Township of Franklin 
v. Tugwell, et als. (not yet reported), deeded May 18, 
1936, granted such an injunction. 

At the conclusion of their brief appeljants suggest 
that the record here is not in proper shape for a test of 
the constitutionality of the act and that the decrees 
should be affirmed to the end that, if the Board desires 
to proceed in any case, a record may be made before the 
Board. We suggest that this is rather putting the cart 
before the horse. Where to say the very Mst for appel¬ 
lees there is great doubt as to the constitutionality of 
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the legislation and of the legal existence of the Board 
this Court is asked to depart from the fundamental rule 
applicable to granting temporary injunctions to maintain 
a status pending final hearing and to permit a cause of 
conduct which will require appellants to submit to pro¬ 
ceedings before the Board involving not only the matter 
of jurisdiction but of merits in advance of a determina¬ 
tion that the Board has any legal existence. The proper 
course we submit is to reverse the decrees and direct the 
issuance of temporary injunctions and then, if the Board 
desires to proceed, a record may be made on final hear¬ 
ing, if the Board be dissatisfied with the present record, 
which record will be confined, as it should be, to the 
matter of the jurisdiction of the Board. 

Respectfully submitted, 

Theodore Benson, 

Joseph Kahrs, 

Merritt Lane, 

Of Counsel for Appellant. 





